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Ninth Cireutt. 
oT Myer, 
Plaintiff in Error, 
vs. 


THe Paciric MACHINERY COMPANY, 
a corporation, 
Defendant in Error. 


NAMES AND ADDRESSES OF ATTORNEYS OF RECORD: 


Dolph, Mallory, Simon & Gearin 
and Hall S. Lusk, 
Mohawk Building, Portland, Oregon, 
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Ira Bronson, 
Coleman Building, Seattle, Washington, 
for the Defendant in Error. 
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In the Distriet Court of the United States for the 
Distriet of Oregon. 


THE PACIFIC MACHINERY COMPANY, a cor- 
poration, 
Plaintiff and Defendant in Error, 
ve 
Fr. T. MEYER, 
Defendant and Plaintiff in Error. 


CITATION ON WRIT OF ERROR. 


United States of America, he 
District of Oregon. 


To the Pacific Machinery Company, a corporation, 
Greeting: 


You are hereby cited and admonished to be and 
appear before the United States Circuit Court of 
Appeals for the Ninth Circuit at San Francisco, 
California, within thirty days from the date hereof, 
pursuant to a Writ of Error filed in the Clerk’s 
office of the District Court of the United States for 
the District of Oregon, wherein F. T. Meyer is Plain- 
tiff in Error and you are Defendant in Error, to 
show cause, if any there be, why the judgment men- 
tioned in said writ of error should not be corrected 
and speedy justice should not be done to the parties 
in that behalf. 

Given under my hand at Portland, in said dis- 
trict, this 14th day of November, in the year of our 
Lord, one thousand nine hundred and sixteen. 

CHAS. E. WOLVERTON, Judge. 


Y f. T. Meyer ws. Pacific Machmery Co. 


Due service of the foregoing citation on writ of 
error admitted this 16th day of November, A. D. 
1916. 

BRONSON, ROBINSON & JONES, 
Attorneys for Defendant in Error. 


Filed, November 17, 1916. 
G. H. MARSH, Clerk. 


Tn the United States Circuit Court of Appeals for 
the Ninth Cireuitt. 


Perret) ais, 
Plaintiff in Error, 
vs. 
THE PACIFIG MACHINERY GOMPANY, a cor 
poration, 
Defendant in Error. 


WRIT OF ERROR. 
The United States of America, ss. 


THE PRESIDENT OF THE UNITED STATES 
OF AMERICA. 


To the Judge of the District Court of the United 
States for the District of Oregon, Greeting: 
secause in the records and proceedings, as also 

-in the rendition of the judgment of a plea which is 

in the District Court before the Honorable Charles 

I. Wolverton, one of vou, between The Pacific Ma- 

chinery Company, a corporation, Plaintiff! and De- 

fendant in Error, and F. T. Mever, Defendant and 
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Plaintiff in Error, a manifest error hath happened 
to the great damage of the said Plaintiff in Error, 
as by complaint doth appear; and we, being willing 
that error, if any hath been, should be duly cor- 
rected, and full and speedy justice done to the par- 
ties aforesaid, and, in this behalf, do command you, 
if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning 
the same, to the United States Circuit Court of 
Appeals for the Ninth Circuit, together with this 
writ, so that you have the same at San Francisco, 
California, within thirty days from the date hereof, 
in the said Circuit Court of Appeals to be then and 
there held; that the record and proceedings afore- 
said, being then and there inspected, the said Cir- 
cuit Court of Appeals may cause further to be done 
therein to correct that error, what of right and 
according to the laws and customs of the United 
States of America should be done. 


Witness the HONORABLE EDWARD DOUGLAS 
WHITE, Chief Justice of the Supreme Court of 
the United States, this 14th day of November, 
1916. 

(Seal) G. H. MARSH, 
Clerk of the District Court of the United 
States for the District of Oregon. 


Service of the foregoing Writ of Error made this 
14th day of November, 1916, upon the District Court 
of the United States for the District of Oregon, by 
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filing with me as Clerk of said Court a duly certi- 
fied copy of said Writ of Error. 
G. H. MARSH, 
Clerk, United States District Court, 
District of Oregon. 
Filed November 14, 1916. 
. G. H. MARSH, 
Clerk, United States District Court, 
District of Oregon. 


In the District Court of the United States for the 
District of Oregon. 


NovemMbBrErR Term, 1915. 


Be it remembered, that on the 3rd day of Novem- 
ber, 1913, there was duly filed in the District Court 
of the United States for the District of Oregon, an 
Amended Complaint, in words «and figures as fol- 
lows, to-wit: 

In the District Court of the United States for the 
District of Oregon. 
THE PACIFIC MACHINERY COMPANY, a cor- 
poration, Plaintiff, 

Se 

I’. T. MEYER, Defendant, 
No. 5698. 
AMENDED COMPLAINT. 

Comes now the plaintiff, and having obtained 

leave of Court therefor, files this its Amended Com- 
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plaint herein, and for cause of action against the 
defendant alleges as follows, to-wit: 


Il. 


That the plaintiff now is, and at all times herein 
mentioned has been, a corporation duly organized 
and existing under and by virtue of the laws of the 
State of Washington, and a citizen and resident 
thereof, having its office and principal place of busi- 
ness at the City of Seattle, in said State of Wash- 
ington. 

II. 


That the defendant, F. T. Meyer, now is, and at 
all times herein mentioned has been, a citizen and 
resident of Oregon, residing at Oregon City, Clacka- 
mas County, in said State of Oregon. 


JOE 


That the plaintiff now is, and at all times herein 
mentioned has been, the owner of and lawfully en- 
titled to the possession of all of that certain per- 
sonal property situate, lying and being in the mill 
formerly occupied and operated by the Oregon City 
Lumber Company at Oregon City, in Clackamas 
County, State of Oregon; and which machinery is 
more particularly described and itemized in the 
schedule hereto annexed and marked Exhibit “A,” 
und made a part of this complaint. — 


1D 


That on or about April 29th, 1909, plaintiff de- 
livered said personal property to The Oregon City 
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Lumber and Manufacturing Company, a corpora- 
von, under a certain contract or letter in writing, 
aecepted by said The Oregon City Lumber and Man- 
ufacturing Company, by the terms of which con- 
tract the title to said personal property remained 
in the plaintiff until the full performance of the 
terms and conditions of said contract to be per- 
formed by The Oregon City Lumber and Manufac- 
turing Company and the payment of the amount of 
the purchase price thereof, and that in case said 
The Oregon City Lumber and Manufacturing Com- 
pany failed to perform the terms and conditions 
of said contract, or failed to make the payments 
pievided to be made by said The Oregon City Lum- 
ber and Manufacturing Company, said contract 
should become void at the election of the plaintiff, 
and said property immediately returned to the 
plaintiff, 
We 

That The Oregon City Lumber and Manufac- 
turing Company failed to perform the terms and 
conditions of said contract, and failed to pay to the 
plaintiff the purchase price provided for therein, or 
any part thereof; that the plaintiff has elected to 
declare said contract void and has given notice 
thereof to The Oregon City Lumber and Manufac- 
turing Company; that The Oregon City Linnber and 
Manufacturing Company on or about November 
10th, 1909, made an assignment for the benefit of 
creditors to John J. Cooke and John W. Moffitt; 
that said John J. Cooke and John W. Moffitt, as 
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assignees of said company, on April 20, 1911, as- 
sumed to sell all of the property of said company, 
including the property above described, to the de- 
fendant, F. T. Meyer, and placed said defendant 
in possession thereof; that said defendant was in- 
formed, and had notice that said contract between 
the plaintiff and The Gregon City Lumber and Man- 
ufacturing Company had been declared void, and 
had notice and was informed that the plaintiif was 
the owner of said property. 


ML. 
That the value of said property is, and at all 


times herein mentioned was, the sum of Seventy- 
two Hundred Dollars. 


OWE. 


That the plaintiff has demanded possession of 
said personal property from the defendant, but 
defendant unjustly detains the same to the damage 
of the plaintiff in the sum of Seventy-two Hundred 
Dollars. 


Wherefore, the plaintiff demands judgment 
against the defendant for the recovery of the pos- 
session of said personal property, or for the sum 
of Seventy-two Hundred Dollars, the vaiue thereof, 
in case delivery cannot be had, together with in- 
terest thereon from the date of the institution of 
this action. 

IRA BRONSON, 
Attorney for Plaintiff. 
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State of Washington, 
2 SS. 
County of Ising. 


JOSEPH HEWITT, being first duly sworn, on 
oath deposes and says: That he is the assistant 
secretary of The Pacific Machinery Company, a 
corporation, plaintiff in the above entitled action; 
that he has read the foregoing amended complaint, 
knows the contents thereof and believes the same 
to be true. 

JOSEPH HEWITT, 


Subscribed and sworn to before me this 5ist day 
of October, 1915. 
(Seal) W. L. GRILL, 
Notary Public in and for the State of 
Washington, residing at Seattle. 


EXHIBIT “A.” 


1 11x14 Beck Type Engine Feed. 

1 No. 4 A Mitts & Merrill Hog or Edging Grinder 
complete. 

15 H. P. Sterling Vertical Engine complete with 
all regular trimmings. 

{ Combination Lath Mill and Bolter with a capaci- 
ty of 40 to 45 M. Bartlett & Company make. 
Including six saws. 

1 Combination Lath Binder and Trimmer com- 
complete except saws. 

1 Prescott 1£ Saw Under Cut Trimmer complete 
with all necessary iron work and all necessary 
wood work and 476 of table chains. 


— 


oe 


— 
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— 
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Lo 
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Heavy Pacific Coast Type Slab Slasher for 7 
saws spaced 4 1° centers. Including heavy 
drive rig. 

5 Tooth Expansion Sprocket Wheel for 7x6 
Long Length Conveyor Chain fitted to above 
shaft. 

Spur Gear 63 teeth, 114" pitch, 4° face, bore 
215/16" key seated and fitted. | 

Shaft 2 7/16°x5' 3° key seated. 

Spur Pinion 13 teeth, 114" pitch, bore 2 7/16" 
key seated and fitted. 

3x8x2_ 7/16" Bevel Iron Friction Wheel key 
seated and fitted. 

Shaft 2 7/76°x11' 6 keyseated and fitted. 
12x9x2 7/16" Bevel Paper Friction Wheel key- 
seated and fitted. 


2 &016'x4". 


20x20 double cut end conveyor drum keyseated 
and fitted. 

200 of Y% genuine eastern made hand, hand 
welded, tested and warranted, long length con- 
veyor chain, made of double refined iron. 

Shaft 1 15/16x4' 6" keyseated. 

15 Tooth Sprocket Wheels for No. 78 Riveted 
Chain, keyseated and fitted. 


30° of 14°x314" Plat Iron with 14” screw holes. 
Sprockets 15 Tooth No. 78 Fitted—2 Shaft 
ey 6x42". 

Shaft 1 15/16x7 keyseated and fitted. 

Spur Paper Friction Wheel 6°x7x15/16" key- 
seated and fitted. 
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Shaft 2 7/16°x2’ 6" keyseated. 

15 Tooth No. 75 Chain Sprockets, bore 2 
keyseated and fitted. 

Shaft 2 7/16°x5' keyseated. 

1 15/16" Eccentric Bos. 


7/16" 


36x6x2 7/16 Spur Iron Friction Wheel keyseated 


and fitted. 


1 Shaft 2 7/16°x3' 6 keyseated. 
1 9 Tooth Sprocket Wheel for No. 104 Chain, 


peed 


pond 


2 7/ 16m 

Bevel Gear 55 Teeth 114" pitch, 334 face, 
2 7/16 kevseated and fitted. 

Shaft 1 15/16°x6" keyseated. 

Bevel Pinion 14 teeth, 114° pitch, 334 face, 
1 15/16" keyseated and fitted. 

Shaft 1 15/16x3’.. 

) Tooth Sprocket Wheel for No. 104 Chain, 
1 15/16" keyseated and fitted. 

Shaft 2 7/16°'x4 keyseated. 

9 Tooth Sprocket Wheel for No. 104 Chain, 
2x7/16° keyseated and fitted. 

Spur Gear 60 tooth 114” pitch, 314 face, 
1 15/16" kevseated and fitted. 

Spur Pinion 15 tooth, 144° pitch, 214 face, 
1 15/16" pitch keyseated and fitted. 

Shaft 1 15/16x5° keyseated. 

9 Tooth Sprockets for No. 104 Chain, 
115/16" keyseated and fitted. 

Shaft 2 7/16°x4 kevseated. 

) Tooth Sprocket Wheel for No. 104 Chain, 
27/16, keyseated and fitted. 


bore 


bore 


bore 


bore 


bore 


bore 


bore 


bore 


bore 
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Spur Gear, 60 tooth, 114" pitch, 3° face, bore 
27/16 keyseated and fitted. 


1 Shaft 1 15/16'x4 keyseated. 


— 


~— 


— 


i 


Spur Pinion 15 tooth, 114° pitch, 314 face, bore 
1 15/16, keyseated and fitted. 

9 Tooth Sprocket Wheel for No. 104 Chain, bore 
115/16" keyseated and fitted. 

Shaft 2 7/16x8 keyseated. 

12x8x2 7/16" Spur Paper Friction, keyseated and 
fitted. 

Spur Gear 60 tooth 114” pitch, 3° face, bore 
27/16 keyseated and fitted. 

Shaft 2 7/16x7 8" keyseated. 

Spur Pinion 15 tooth 114” pitch, 314," face, bore 
27/16 keyseated and fitted. 


-24x6x1 15/16" Spur Tron Friction Wheel key- 


seated and fitted. 


1 Shaft 1 15/16x7' 8” keyseated. 


1 8x7x1 15/16 Spur Paper Friction keyseated and 


LO) 


fitted. 

16xG6x1 15/16" Phillips Steel Pressed Pulley key- 
seated and fitted. 

115/16" Eccentric Box. 

80 of 2 15/16" shaft in four lengths coupled 
together with three pair of 2 15/16" safety flange 
couplings. 

Shafts 2 7/16°x20' coupled together with one pair 
of 2 7/16 safety flange couplings, and coupled to 
above length of 2 15/16" shaft with 1 15/16’x 
2 7/16 reducing safety flange coupling. 


eS) 


Go vo 


w 


— 


Co 
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36° Sproket Wheel for No, 124 Chain keyseated 
and fitted. 

Bevel Pinions, i+ tooth, 114," pitch, 334” face, bore 
27/16", keyseated and fitted. 

Shafts 2 7/16°x5' keyseated. 

Bevel Gears 55 teeth, 114" pitch, 334" face, bore 
27/16. IWKeyseated and fitted. 

Shafts 1 15/16x16 keyseated. 

12 Tooth Sprocket Wheel for No. 74, bore 1 15/16. 
Kxeyseated and fitted. 

12 Tooth Sprocket Wheels for No. 74 Chain, bore 
1 15/16" keyseated and fitted. _ 

12 Tooth Sprocket Wheel for No. 78 Chain, bore 
17/16" keyseated and fitted. 

12 Tooth Sprocket Wheel for No. 78 Chain, bore 
1 7/16, keyseated. 

Shaft 2 7/16°x7 6 keyseated. 

36x8°x2 7/16" spur iron friction wheel key- 
seated and fitted. 

12 Tooth Sprocket Wheel for No. 124 Chain, bore 
27/16" keyseated and fitted. 

10 Tooth Sprocket Wheel for No. 78 Riveted 
Chain keyseated and fitted. 

Pacific Coast Standard Wood Saw Machine, for 
cutting 4 slabs into 16° lengths. 

200° of No. Chain. 

180° of No. 104 and C. Chain. 

320 of No. 104 and G@. Ghain. 

40° of No. 124 Chain. 

S00 of No. 74 Chain. 

90 of No. 78 Chain (Sec. 24). 
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90 of No. 104 and C. Chain (Sec. 37). 

3000 of No. 74 Chain with “n” attachment every 
third link (Slasher). 

25° of No. Riveted Chain. 

Shaft 2 7/16x2’ keyseated. 

Spur Gear 24x5 keyseated and fitted. 


1 9 Tooth No. 104 Sprocket bore 2 7/16 keyseated 


and fitted. 

Shaft 1 15/16x3' 6". 

Spur Pinion 12 Tooth, 114° pitch, 314 face, key- 
seated and fitted. 
Sprocket 9 Tooth No. 104 bore 1 15/16. 
2 7/16 flat boxes. 

1 15/16 flat boxes. 

2 15/16 flat boxes. 

2 3/16 flat boxes. 

3 15/16 flat boxes. 

1 15/16 eccentric box. 
2.7/16 eccentric box. 

1 15/16 set collars. 

2 7/16 set collars. 
215/16 set collars. 

2 3/16 set collars. 

35/16 set collars. 

2 7/16 flat boxes. 

2 15/16 flat boxes. 

2 7/16 set collars. 

shatt 2 7 /GE22 . 

12T No. 78 sprockets. 
36x8 double friction. 

1 15/16x11 8” shaft Ix. S. 


Ii 
poe 


rc ei es i a a i a i 


. 
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10x9 bevel paper friction Ftd. 
18x8x1 15/16 C. T. pulley. 

16x6x1 15/16 C. I. pulley. 

1 15/16x5' 6" shaft K. S. 

bevel gear 9 1/16x314 1 15/16 ftd. 
20x6x1 15/16 C. I. pulley. 

8T No. 74 sprocket 1 15/16 ftd. 

1 15/16x5' shaft K. S. 

No. e301 double pinion ftd. 

24xG6x1 15/16 C. I. pulley. 
3.15/16x160 6” shaft Ix. S. 

Pr. No. 1474 double mortise gears ftd. 
sy 16x38 IS: 

9T No. 104 Sprocket 1 15/16 ftd. 
Shadt 2 7/1Gx24ek. S. 

15T 78 sprockets 2 5/16 ftd. 

12T No. 98 sprocket 2 7/16 ftd. 

bevel gear 32x5 ftd. 2 7/16. 

Shaitt 1 to7 TONG IKoS. 

bevel pinion T/Qx5 1 15/16 ftd. 

shaft 2 7/16x3' 6G" 1 end tumed to 2 3/16. 
sprocket 13T No. 87 2 7/16 ftd. 
2WRGxT I5/1G0C] I pullics, 

shaft 2 7/16x3° 8" Ix. S. end turned to 2 3/16. 
sprocket 9T No. 104 ftd. 

shalt 3.7/1GNG 3 Tos 

shalt 15/ 17x12 3 aia. 

Pre3 15, 16x3° 7 clutch couplings ftd. 
shaft 3 15/16x14. 

Pr. 3 15/16 flange shaft coupling ftd. 
23°16 flat boxes. 


to 
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2 7/16 flat boxes. 

115/16 shifter hub and fork. 
26x1 15/16 8. S. pulley. 
26x6x1 15/16 8. S. pulley. 
24x8x2 7/16 8. S. pulley. 
Sx4x2 7/16 W. S. pulley. 
30x8x2 7/16 8S. S. pulley. 
27/16 shifter hub and fork. 
36x6x1 15/16 8. S. pulley. 
36x4x1 15/16 S. S. pulley. 
1 15/16x3' shaft. 

20x4x1 15/16 S. S. pulley. 

1 7/16 solid boxes. 

shaft 2 7/16x19 6°. 

shaft 2 7/16x9' 6" Is. S. 
shaft 1 15/16x20' I. S. 
shaft 1 7/16x16 IK. S. 

shaft 1 15/16x20' K. S. per sketch. 
shaft 1 15/16x20. 

shaft 2 7/16x20 Ix. S. 

shatt 2 7/1616 JK, S. 

Pr. 1 15/16 couplings ftd. 
Pr. 2 7/16 couplings ftd. 

Pr. 3.15/16 couplings ftd. 


shaft 2 7/16x3' 6" IK. S. all except 8” on each. 
shaft 2 7/16x6 7° Ix. S. all except 8" on each. 


shaft 2 7/16x3 Ix. S. all except 8 on each. 


shafts 2 7/16x10' K. S. all except 8” on each. 


Lath machine to be furnisbed for an additional 


price of $350.00. 
16x6x3 15/16 W. S. pulley. 
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14x8x8 3 15/16 W. S. pulley. 
12x8x38 15/16 W. 8S. pulley. 
8x6x3 15/16 W. S. pulley. 
12x8x2 15/16 8. S. pulley. 
10x6x2 15/16 S. S. pulley. 
40x8x2 7/16 8. S. pulley. 
30x12x2 7/16 8. S. pulley. 
26x10x2 7/16 S. 8. pulley. 
24x10x2 7/16 8S. S. pulley. 
24x8x2 7/16 8. S. pulley. 
20x10x2 7/16 S. S. pulley. 
18x8x2 7/16 8S. 8S. pulley. 
16x10x2 7/16 8S. S. pulley. 
8x6x2 7/16 W. S. pulley. 
shaft 1 15/16x20. 

1 shaft 1 15/16x11. 
180° No. 78 riveted chain. 
90 only 78 B attachnents. 
20 87 riveted chain. 


a oor oO Co oe 


5 sheets of red friction paper. 

2 27/16 set collars. 

4° 2 7/16 wood pulley bushing. 
dushett 1 15/16x7 = Kas, 

1 32x88. 8. pulley. 

1 box 55-Ib. sterling babbitted. 
10 74 chain N. attachments every other link. 
L215 /6 tay box. 
12 1 15/16 set collars. 

§ 2 7/16 set collars. 

I 4x6 steel split pulley. 

2 16x-Ix1 15/16 steel split pulley. 
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1 10x4x1 15/16 steel split pulley. 
1 6x3x1 15/16 wood split pulley. 
S 11/16 set collars. 
10x1 7/16 solid boxes. 
6 1 15/16 flat boxes. 
5 27/16 flat boxes. 
1 2 7/16 eccentric boxes. 
1 exchange of one 6x714 sterling vertical engine 
for 1-4x5 engine. . 


Filed November 13, 1913. 
A. M. CANNON, Clerk. 


And afterwards, to-wit, on the 2nd day of Decem- 
ber, 1913, there was duly filed in said Court and 
cause, an Answer, in words and figures as fol- 
lows, to-wit: 


ANSWER. 
Now comes the defendant and for answer to the 
Amended Complaint of plaintiff herein filed: 
I, 


Admits the allegations contained in Paragraph 
I of said Amended Complaint. 


IL. 


Defendant admits the allegations contained in 
Paragraph II of said Amended Complaint. 


Ii. 


Defendant denies each and every allegation con- 
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tamed in Paragraphs HII and IV of Plaintiff’s 
Amended Complaint. 
as 
Answering Paragraph V of Plaintiff's Amended 
Complaint defendant denies each and every allega- 
tion therein contained except that this defendant 
admits that on or about November 10th, 1909, the 
Oregon City Lumber & Manufacturing Company, 
a corporation organized and existing under the laws 
of the State of Oregon, as alleged in Plaintiff’s 
Amended Complaint, made an assignment for the 
benefit of its creditors to John J. Cooke and John 
W. Moffitt, and that said John J. Cooke and John 
W. Moffitt, as such assignees, duly and in accord- 
ance With law, and on or about the 21st day of 
April, 1911, sold and delivered all said property to 
this defendant. 
Ms 
Answering Paragraph VI of said Amended Com- 
plaint, this defendant denies that such property is 
of the value of Seventy-two Hundred Dollars 
($7200.00), or of any greater value than Fifteen 
Hundred Dollars ($1500.00). 
VI. 
And this defendant for a further and separate 
answer and defense herein, alleges: 


That on or about the 10th day of November, 1909, 
the Oregon City Lumber & Manufacturing Company 
was a corporation, organized and existing under the 
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laws of the State of Oregon, and was the legal 
owner and in possession in Clackamas County, Ore- 
gon, of all the property mentioned in Plaintifi’s 
Amended Complaint; that on said 10th day of No- 
vember, 1905, said corporation being in failing cir- 
cumstances, made an assignment for the benefit of 
all its creditors to John J. Cooke and John W. 
Moffitt and executed in due form of law a deed of 
general assignment under the laws of the State of 
Oregon, which deed was executed and acknowledged 
so as to entitle it to be recorded, and was duly re- 
corded in Book 3, page 205, Record of Deeds for 
Clackamas County, Oregon, where said property 
was situated; that said assignees duly qualified as 
such and accepted said trust and immediately went 
into possession of all said property. 


That on or about the 21st day of April, 1911, 
said John J. Cooke and said John W. Moffitt, as 
such Assignees, in accordance with law duly sold 
all said property at public auction to the highest 
and best bidder for cash in United States Gold Coin ; 
that prior to said sale, said sale was duly adver- 
tised according to law and plaintiff had due notice 
of said sale and of the time and place when the 
same was to take place, and the terms thereof, and 
was represented at said sale by ———— Garrett, its 
General Agent and Manager. 

That at said sale this defendant bid in the said 
property and the whole thereof and became the pur- 
chaser of all said property and the same was deliv- 
ered to him by said John J. Cooke and said John 
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W. Moffitt and defendant went into possession 
thereof at once and defendant has ever since re- 
mained and now is in possession of the same. 

That at said sale the said plaintiff was present 
by its General Agent and Manager, —— Garrett, 
and made no objection to said sale and made no 
claim to said property, or any part thereof, and 
consented to said sale. 

That at such sale this defendant was the high- 
est and best bidder and bought said property at 
public auction im good faith and for full value. 


That neither said John J. Cooke nor John W. 
Moffitt nor this defendant ever had any notice or 
knowledge that there was any actual or pretended 
defect in the title to said property, or that plain- 
tiff claimed that it had any interest in said prop- 
erty except as a general unsecured creditor of said 
Oregon City Lumber & Manufacturing Company, 
and this defendant alleges that he was on said 
April 21st, 1911, ever since has been and now is a 
bona fide purchaser in good faith for full value of 
all said property. 

And this defendant alleges that plaintiff by rea- 
son of its participation in said sale and because it 
stood by and permitted this defendant to purchase 
the same at said sale in the manner and under the 
conditions hereinabove alleged, is and of right 
ought to be forever estopped to set up any claim or 
title to said property, or any part thereof as against 
this defendant, and particularly the claim set out 
in Plaintiffs Amended Complaint. 
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And this defendant further alleges that when 
said personal property was sold by plaintiff on said 
29th day of April, 1909, it was sold for the purpose 
of being used in a lumber and planing mill, and 
plaintiff had actual knowledge that it would be 
used for that purpose. That upon its being deliv- 
ered on said April 29th, 1909, to said Oregon City 
Lumber & Manufacturing Company, it was imme- 
diately, with plaintifi’s knowledge, used for the 
purpose above set out, and a large portion of it 
became attached to and a part of the realty of said 
mill and became a fixture that could not thereafter 
be removed, and defendant alleges that the said per- 
sonal property was attached and is a part of the 
realty and not subject to replevin. 


Wherefore, defendant having fully answered, 
asks to be hence dismissed with judgment for his 
cost and disbursements. 


DOLPH, MALLORY, SIMON & GEARIN, | 
Attorneys for Defendants. 


State of Oregon, 
County of Clackamas. 


I, i. J. Meyer, being first duly sworn, depose 
and say that I am the defendant in the above en- 
titled action; that the foregoing answer is true as 
I verily believe. 

I. J. MEYER. 
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Subscribed and sworn to before me this 1st day 
of December, 1913. . 
(Seal) E. C. LATOURETTE, 
Notary Public for the State of Oregon. 


Filed December 2, 1913. 
A. M. CANNON, Clerk. 


And afterwards, to-wit, on the 8th day of January, 
1914, there was duly filed in said Court and 
cause, a Reply, in words and figures as follows, 
to-wit: 


REPLY. 


Comes now the Pacific Machinery Company, a 
corporation, plaintiff herein and for reply to an- 
swer of defendant heretofore served upon it, admits, 
denies and alleges as follows: 


i 


Referring to paragraph six of said answer, plain- 
tiff admits the allegations contained in the first 
paragraph thereof, being lines nine to twenty-two 
inclusive of page two of said answer. 

IT. 

Referring to paragraph two of said paragraph 
six, beginning at line twenty-three of page two, 
plaintiff admits that property in question was sold 
on the 2ist day of April, 1911, but alleges that it 
has no knowledge as to whether or not said sale 
was duly held in accordance with law or for cash 
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or to the highest bidder and therefore denies the 
same; and plaintiff further denies that it had due 
notice of, or was represented at said sale. 


Oe 
Referring to paragraph three of said paragraph 
six, beginning at line thirty-one of page two of said 
answer, plaintiff alleges that it has no knowledge 
as to whether or not defendant is now in possession 
of the property in question and therefore denies the 
same. 
Ne 
Referring to paragraph four of said paragraph 
six, beginning at line four of page three of said 
answer, plaintiff denies that it was present at said 
sale or consented thereto. 


Vv 
Referring to paragraph five of said paragraph 
six, beginning at line eight of page three of said 
answer, plaintiff alleges that it has no information 
as to whether or not defendant purchased said prop- 


erty in good faith, or for full value and therefore 
denies the same. 


Vall. 


Referring to paragraph six of said paragraph 
six, beginning at line eleven on page three of said 
answer, plaintiff alleges that it has no information 
as to the truth or falsity of the matter therein and 
therefore denies the whole, and each and every part 
thereof. 
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Referring to paragraph eight of said paragraph 
six, beginning at line twenty-six of page three of 
said answer, plaintiff alleges that it has no informa- 
tion as to whether or not said property is attached 
to realty and has become a fixture and therefore 
denies the same. . 

IRA BRONSON, 
Attorney for Plaintiff. 


State of Washington, 
County of Iking. 


EDWARD I. GARRETT, being first duly sworn, 
ou oath deposes and says: That he is the secretary 
of the Pacific Machinery Company, a corporation, 
plaintiff in the above entitled action; that he has 
read the foregoing reply, knows the contents there- 
of and believes the same to be true. 

EDWARD T. GARRETT. 


Subscribed and sworn to before me this 29th 
day of December, 1915. 
(Notarial Seal) H. B. JONES, 
Notary Public in and for the State of 
Washington, residing at Seattle. 


Kiled January 8, 1914. 
A. M. CANNON, Clerk. 
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And afterwards, to-wit, on the 14th day of August, 
1916, there was duly filed in said Court and 
cause, an Opinion, in words and figures as fol- 
lows, to-wit: 


OPINION. 


Bronson, Robinson & Jones, of Seattle, 
Washington, for Plaintiff. 
Dolph, Mallory, Simon & Gearin, of Portland, 
Oregon, for Defendant. 


WOLVERTON, District Judge: 


Qn April 29, 1309, the Pacific Machinery Com- 
pany, plaintiff herein, through its manager Thonias 
Garrett, made a proposal to the Oregon City Lum- 
ber and Manufacturing Company as follows: 


“We propose to furnish you machinery in accord- 
ance with attached specifications for the sum of 
$4695.00, including a 11x14 Beck type engine feed, 
which is not mentioned in the specifications, de- 
livery to be made at Portland. Terms to be $1500.00 
cash on arrival of the machinery, balance to be paid 
in equal payments of two, three, four, and five 
months dating from shipment of machinery. 
Transaction is to be covered by machinery contract, 
with notes on deferred payments bearing interest 
at 8%, notes to be endorsed by the company as well 
as by your Myr. Bohn and Mr. Collins, personally.” 

I call the paper a proposal for convenience, 
Without assuming at this juncture to determine its 
legal effect. 


26 FF. T. Weyer vs. Pacific: Machimery Co. 


in pursuance of the understanding thus had the 
Machinery Company furnished and delivered to the 
Lumber Company a large amount of sawmill ma- 
chinery. The delivery began soon after the signing 
of the paper, and continued from time to time for 
the space of three or four months. The Lumber 
Company was not successful in its venture, and on 
October 28, 1969, made an assignment to John J. 
Cooke and J. W. Moffitt, as trustees, to sell the 
property and pay the creditors of the assignor. The 
deed of assignment carried with it whatever in- 
terest the assignor had in the mill machinery and 
supplies the Machinery Company had theretofore 
delivered to the Lumber Company in pursuance of 
the aforesaid proposal. Later, sale of the mill, 
including the machinery in question, a large amount 
of other machinery, and the lease of the premises 
upon which the mill was constructed, was adver- 
tised by the trustees. At the appointed time, or 
rather at a postponed date, the mill and lease were 
sold to the highest bidder, and bid in by the defend- 
ant 1°. T. Meyer, who now claims to be the owner of 
the whole. The plaintiff sues in replevin to recover 
the bulk of the machinery deliyered by it to the 
Lumber Company, on the hypothesis that title never 
passed to the Lumber Company, but remained with 
the Machinery Company, and that such was the 
intendment and legal effect of the transactions had 
between the parties with reference to such ma- 
chinery. 
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The cause was tried by the court without the 
intervention of a jury. 

But two witnesses testified respecting the under- 
standing of the parties at the time the proposal 
was signed and accepted. These were Thomas Gar- 
rett, manager of the Machinery Company, and 
William G. Bohn, president of the Lumber Com- 
pany. Garrett says that there was a direct under- 
standing that the sale was to be conditional, the 
vendor reserving title until the conditions were 
complied with. Bohn declares that it was not to 
be conditional, but absolute. Collins, who was 
present and participated in the negotiations, was 
not called as a witness. So that so far, the testi- 
mony of one witness stands against that of another. 

Later, namely, on July 23, 1909, a conditional 
contract was presented to Bohn for execution on 
behalf of his company, together with a statement 
of account, with demand for the payment of that 
part of the purchase price then claimed to be due. 
Both the payment demanded and the signing of the 
conditional agreement were refused. Bolin says 
he objected to the payment because he thought his 
company was entitled to a discount for delay in 
shipping and certain changes made in the machinery 
delivered; and as to the proffered contract, he de- 
clares that he simply repudiated it as being a thing 
not agreed to. 

In my view, the question whether title passed 
depends principally upon a proper construction of 
the paper which I have called a proposal. 
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It is at once manifest that the contract, if it 
can be so termed, was not intended to be the final 
word of the parties covering the transaction. It con- 
tains no terms of present sale, but a proposal to fur- 
nish machinery with delivery at Portland. Then 
follows the terms of payment. $1500 was to be 
paid in cash on arrival of the machinery. What 
was meant to be the place of arrival is somewhat 
obscure; probably Portland, as delivery was to be 
made at that place. The balance was to be paid in 
three installments, dating from shipment of ma- 
chinery, the transaction to be finally covered by 
machinery contract, with notes on deferred pay- 
ments. What was to be the nature of the machinery 
contract, whether a conditional sale contract or not, 
the paper does not disclose. But without the cov- 
ering of the transaction by the machinery contract, 
it is plain the contract contemplated was not com- 
pleted, whatever might have been in the minds of 
the parties as to the conditions to be contained 
therein. 

Tt is in evidence, and not contradicted, that, al- 
though the machinery was furnished and delivery 
made to the Lumber Company, no cash considera- 
{ion passed except $100, nor were any notes exe- 
cuted, nor was the transaction covered by machinery 
contract, be that what it may. 

Now, under such a tentative arrangement, can 
it be that a sale of the machinery was effected, and 
that the title passed out of the Machinery Com- 
pany? Without appropriate words of sale, and 
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with specific reservation for covering the transac- 
tion by another and definite and final contract, the 
paper discloses no intendment of a present sale. 
This, coupled with the further condition of a cash 
payment to precede the execution of the notes for 
deferred payments and the closing of the transac- 
tion by a final contract, is strongly persuasive of 
a purpose not to pass title at the time, but to re- 
serve it until the condition of a cash payment was 
met and a formal transfer made by machinery con- 
tract. This interpretation is borne out by Lund- 
berg v. Kitsap County Bank, 189 Pac. 769, a case of 
marked analogy to the present. 


The conclusion having been reached that no 
title passed to the Lumber Company by the transac- 
tion, the defendant could acquire no title from or 
through it. Nor do [ think the plaintiff is estopped 
from controverting defendant’s alleged title by the 
conduct of its officers and counsel respecting the 
trustee’s sale. The sale was conducted through 
notice and request for sealed bids, and the Ma- 
chinery Company had no opportunity to previously 
notify the purchaser of its claim of title, nor was 
it required so to do. 

Another contention is that the machinery be- 
came attached to and a part of the real estate, 
therefore the contract should have been recorded 
in the county clerk’s office. But where no sale was 
intended, the inference is that there was no assent 
on the part of the vendor that the machinery should 
become a part of the realty. However this may be, 


30 I. 1. Meyer es. Pacific Macimeray Co. 


the manner im which the machinery was attached 

to the mill frame excludes the notion that it became 

part of the realty. Landigan v. Mayer, 51 Pac. 649. 
The plaintiff is entitled to a verdict. 


Filed August Lf. 1016. 
G. H. MARSH, Clerk. 


And afterwards, to-wit, on the 19th day of Septem- 
ber. 1916, there was duly filed in said Court and 
cause, the Findings of the Court, in words and 
figures as follows, to-wit: 

FINDINGS. 


sronson, Robinson & Jones for Plaintiff. 
Dolph, Mallory, Simon & Gearin for Defendant. 


Wolverton, District Judge: 

The Court for verdict finds that the plaintiff is 
the owner aud entitled to the possession of all the 
property described in plaintiffs complaint, except 
the last nme items on page 6 of the schedule at- 
tached thereto and all the items on pages 7 and 8 
of such schedule save the Jast, and that the value 


thereof is $4213.50. 
CILAS. Ek. WOLVERTON, Judge. 


Filed, September 19, 1916. 
G. AH. SLARSE, Clerk. 
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And afterwards, to-wit, on Monday, the 16th day of 
October, 1916, the same being the 90th Judicial 
day of the Regular July, 1916, Term of said 
Court; Present: the Honorable Charles I. Wol- 
verton, United States District Judge presiding, 
the following proceedings were had in said cause, 
to-wit: 


JUDGMENT: 


This matter coming on regularly for hearing 
upon plaintiffs amended complaint, defendant’s 
answer, and plaintiff’s reply thereto, upon the 4th 
day of January, 1916, the plaintiff appearing by 
its attorneys, Bronson, Robinson & Jones, and the 
defendant appearing by his attorneys, Dolph, Mal- 
lory, Simon & Gearin, and evidence having been in- 
troduced, and the cause having then been continued 
until April 27, 1916, at which time further evidence 
was introduced, and the case having then been sub- 
initted to the court on written briefs, and the court 
having upon the 14th day of August, 1916, found 
as a verdict in the case that the plaintiff is the 
owner and entitled to possession of all of the prop- 
erty herein sued for, except the nine last items on 
page six of the schedule attached to its complaint 
and ainended complaint, and all the items on pages 
seven and eight of said schedule, save the last, the 
same being the articles hereinafter referred to, and 
that said articles are of the value of Forty-two 
Mundred Forty-three and 50/100 ($4243.50) Dol- 
lars; amd the court having heretofore signed and 
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entered a judgment as prepared by the plaintiff, 
which does not with sufficient certainty identify 
the property to be recovered by the plaintiff, and 
whereas, the plaintiff and defendant have agreed to 
this amended form of entry of judgment for the 
purpose of more particularly identifying said ma- 
chinery, which judgment shall operate to correct 
and supersede said former entry ; 

NOW, THEREFORE, it is ORDERED, AD- 
JUDGED and DECREED, that the plaintiff have 
and recover of and from the defendant the pos- 
session of all of the property sued for in this action, 
to-wit: all the property described in plaintiffs com- 
plaint, except the last nine items on page 6 of the 
schedule attached thereto and all the items on pages 
7 and 8 of such schedule save the last, or that in 
the event that possession thereof be refused or not 
delivered, that the plaintiff have judgment against 
the defendant for the sum of Forty-two Hundred 
Forty-three and 50/100, ($4243.50) Dollars, with in- 
terest thereon at the rate of six per cent per annum 
from the 19th day of September, 1916, and that the 
plaintiff recover its costs herein to be taxed. 

Done in open Court this 16th day of October, 
1916. 

CHAS. KE. WOLVERTON, 
Judge. 

Viled October 16, 1916. 

G. TW. MARSH, Clerk. 
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And afterwards, to-wit, on the 9th day of November, 
1916, there was duly filed in said Court and 
cause, a Bill of Exceptions, in words and figures 
as follows, to-wit: 


BILL OF EXCEPTIONS. 


Be it remembered that this cause came on regu- 
larly for trial in the above entitled Court, on the 
4th day of January, 1916, and was continued and 
completed on the 27th day of April, 1916. The plain- 
tiff appeared by its attorneys, H. B. Jones and Ira 
Bronson, the defendant by his attorneys, Dolph, 
Mallory, Simon & Gearin, the trial being before the 
Court, and the parties waiving a jury, and the fol- 
lowing proceedings were had, to-wit: 


It was stipulated between counsel that the de- 
scription of the property sued for in the original 
complaint was the correct description and should be 
considered as applying to the amended complaint. 

Without objection, the defendant was permitted 
to amend his answer to make it read that all of the 
property involved in the action became attached to 
and a part of the realty. 

It was further stated by counsel for the plaintiff 
that plaintiff would not claim in this suit the fol- 
lowing articles itemized in the list accompanying 
the original complaint, towit: commencing on line 
28, page 6, of said list, continuing through the rest 
of that page, all on page 7, all on page 8, down to 
line 11, but not including the last item. 

Testimony was offered on the part of the plain- 


om) 
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tiff tending to show that at the time that the Oregon 
City Lumber & Manufacturing Company entered 
into the agreement with the plaintiff to purchase 
the personal property for the possession of which 
this action was brought, the following letter (Plain- 
tiffs Exhibit “A’’) was written to the Oregon City 
Luinber & Manufacturing Company by the plaintiff 
and accepted by said Oregon City Lumber & Manu- 
facturing Co.: 

“Portland, Oregon, April 29, 1909. 
Oregon City Lumber & Mfg. Co., 

Oregon City, Oregon. 

Gentlemen: 

We propose to furnish you machinery in accord- 
ance with attached specifications for the sum of 
$4695.00, including a 11x14 Beck type engine feed, 
which is not mentioned in the specifications, de- 
livery to be made at Portland. Terms to be $1500.00 
cash on arrival of the machinery, balance to be paid 
in equal payments of two, three, four and _ five 
months dating from shipment of machinery. Trans- 
action to be covered by machinery contract, with 
notes on deferred payments bearing interest at 8%, 
notes to be endorsed by the company as well as by 
your Mr. Bohn and Mr. Collins, personally. 

Yours truly, 
PACTEFIC MACHINERY COMPANY, 
Accepted: Thos. Garrett, Mer. 
Oregon City Lumber & Manfg. Co. 
sv Wim. G. Bohn, Prest. 
(Gieorge W. Collins.” 
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Edward f. Garrett, called as a witness on behalf 
of the plaintiff testified that for 21 years he had 
been engaged in the machinery business, that he 
was connected with the Pacific Machinery Co. at 
the time when the sale of the property herein in- 
volved was made to the Oregon City Lumber & Man- 
ufacturing Co., that he was familiar with the 
method of sale of machinery which is sold to Saw 
Mills and Lumber Mills on time, and that he was 
familiar with the use of the phrase “machinery con- 
tract.” He was then asked by plaintiff's counsel the 
following question: 

What is the significance of that phrase as used 
in the trade? 

To this question the defendant then and there 
objected on the ground that it was incompetent and 
immaterial, which objection the Court overruled 
and to the said ruling duly allowed the defendant an 
exception. j 

Thereupon the witness answered: 

It is a general term that is commonly used in 
the sale of machinery, whereby the vendor intends 
to retain title until the machinerv is paid for. 

Counsel for the plaintiff then asked the witness 
the following question: 

How does it compare with the phrases “condi- 
tional sale?” 

To which question the defendant then and there 
objected on the ground that it was incompetent and 
immaterial, which objection was overruled by the 
Court and an exception duly allowed the defendant. 
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The witness then aswered: 

Synonymous. 

The foregoing is all the testimony in the case 
upon the trade significance of the phrase “machinery 
contract” and is set forth for the purpose of illus- 
trating the above exceptions. 


Here follows a transcript of all the testimony 
given at the trial, the same being set forth in full 
to enable the Appellate Court to determine the cor- 
rectness of the trial Court’s rulings in refusing to 
make and find certain Findings of Fact and Conclu- 
sions of Law proposed by the defendant and in 
finding a general verdict and judgment in favor of 
the plaintiff. 


Thomas S. Garrett, called as a witness on be- 
half of the plaintiff, being first duly sworn, testified 
as follows: 


DIRECT EXAMINATION. 
Questions by Mr. Jones: 


Mr. Garrett, during the year 1909 did you have 
any connection with the Pacific Machinery Depot? 

A. Yes, J was acting as their agent here. 

Q. Whereabouts were you stationed? 

A. At Portland. 

Q. Here at Portland? 

A. Yes. 

Q. During that year did you have any dealings 
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(Testimony of Thomas S. Garrett.) 


with the Oregon City Lumber & Manufacturing 
Company? 

A. Yes, I did. 

Q. What were they proposing to do at that 
time? 

A. They were remodeling a sawmill, adding 
additional machinery equipment. 

Q. Did they invite proposals from your house 
to furnish them certain of that machinery? 

A. Yes, we figured with them on furnishing 
them the machinery? 

Q. And did you finally enter into an arrange- 
ment with them to furnish some of ‘it? 

A. Yes, I did. 

Q. And did furnish some of it? 

mee ves, Lilie. 

Q. Will you examine that list, Mr. Garrett, and 
state whether or not you can say whether or not 
that property was furnished? 

A. Yes, I can identify this as a list of the ma- 
chinery which we furnished. 

Q. That you furnished? 

A. Yes. 

Q. Now, with whom did you deal as represent- 
ing the Oregon City Lumber & Manufacturing Com- 
pany in this transaction? 

A. With My. Bohn and Mr. Collins originally. 

Q. What positions did they occupy? 

A. Mr. Bohn was president of the company. Mr. 
Collins held some office—I don’t recall what. 
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Q. And what kind of an arrangement did you 
enter into with them for the furnishing of this 
machinery? 

A. At the time of the sale, you mean? 

Q. Yes, or before the machinery was furnished 
to them. 

A. Why, in our customary way of handling such 
transactions, I explained to them that, as a great 
part of this machinery was made up specially, it 
would have to be sold on a contract whereby we 
retained the title to the machinery until it was 
paid for. 

Q. And did they agree to that kind of an ar- 
"“mcemenit? 

A. Yes. It was thoroughly talked over and 
agreed to. 

Q. Can you identify this instrument? 

A. Yes; Ligaimidengiry thai 

©. Wiiadeis that? 

A. That is the agreement that we drew up at 
the time of the sale. 

Q. Who signed this here? 

A. That is signed by Mr. Bohn, the president of 
the Company, and this My. Collins that I speak of. 

Q. And you signed it there for the Pacific Ma- 
chinery Company? 

A. as: 

Q. And the specifications attached form part of 
the material described in that list in the complaint, 
do they? 
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A. Yes, they were supposed to form a part of 
this contract matter. 

Q. And when was this signed? 

A. That was signed April 29. 

Q. Well, with reference to your negotiations, 
was it signed before you delivered the machinery? 

A. Qh, yes. 

Mr. JONES: J offer this instrument that the 
withess has just been referring to, as Plaintiff’s 
Exhibit *‘A.”’ 

Mr. GEARIN: No objection. 

Marked “Plaintiff’s Ex. A” and reads as follows: 
(This instrument has been set forth above and is 
therefore omitted here. ) 

Attached to said Exhibit “A” was the following: 

“Specifications of Saw Mill Machinery for Ore- 
gon City Lbr. & Mfg. Co., Gregon City, Oregon, from 
Pacific Machinery Company, Portland, Oregon.” 

@. Now, you stated, Mr. Garrett, that this prop- 
erty was to be sold with reservation of title in the 
vendor until it was paid for? 

Mr. GEARIN: Now, Mr. Jones, this is before 
the court, and I don’t want to be objecting, but 
don't lead him like that. 

Mr. JONES: IT thought that was pertinent and 
clear, 

Mr. GEARIN: He is able to take care of himself. 

Q. State, Mr. Garrett, what the arrangements 
was as to the title. What was the arrangement 
under which this property was sold? 
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Mr. GEARIN: Another thing, if the Court 
please, just to save the record. There is a written 
contract. That ends the discussion. 

Mr. JOHNSON: Let me read this to the Court. 

(Reads Exhibit “A” as set out above.) 

Q. Now, was this machinery that was furnished 
under this contract, Mr. Garrett, of the reasonable 
value as stated in that agreement? 

A. Yes, it was. 

Q. Did that cover all of the machinery men- 
tioned in the complaint here? 

A. I did't understand your question. 

Q. Does this cover all the machinery mentioned 
in that complaint? 

A. No, that doesn’t cover. At least the price in 
that doesu't cover. It was understood that there 
would be more machinery ordered later, which was 
to be covered by this same contract, which they were 
to give us. whereby we retained the title to it. In 
other words, there was machinery to follow to be 
sold on the same basis. 

Q. Can you show or tell what pages of the list 
in the complaint are covered by this contract, or 
rather by these specifications. 

Mr. GEARIN: Mar. Jones, is it vour under- 
standing that that specification ts correct? 

Mr. JONES: Yes, it is mv understanding that 
the specifications here is correct. 

Mr. GEARIN: Very well. It may be so con- 
sidered. We are not disputing these things. 
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Mr. JONES: Except for a couple of extras, that 
Tam cutting out. 

Mr. GEARIN: TI want the Court to understand 
we do not dispute the things. They were there. 

Q. Which pages, Mr. Garrett, cover the ma- 
chinery mentioned in these specifications? 

A. It is of such a similar character that I have 
to compare it pretty carefully. 

Q. Well, take your time. Compare it carefully. 
With counsel’s permission, I will point out the first 
four pages here, Mh Garrett, of this list, consti- 
tute the articles mentioned in there. If you will 
compare them now, and see if that is correct; see if 
they end the same place there. 

A. Yes. The machinery mentioned here agrees 
with these first four pages in this. 

COURT: Is that the first four pages of Exhibit 
“A” attached to the complaint? 

Mr. JONES: To the complaint, yes, sir. 

Q. Was there a change from the specifications 
in furnishing a trimmer? 

A. Yes. 

Q. What change was that, and what difference 
in price did it involve? 

A. The details of the design in trimmer were 
changed, and that involved an addition of $350 in 
the price. 

Q. Was there a change in a small engine, Ster- 
ling engine? 
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A. There was a small vertical engine which was 
changed to a larger size. 

Q. And what difference in price did that in- 
volve? 

A. $45. ’ 

Q. Then the rest of the property mentioned in 
Exhibit “A” to the complaint was furnished in addi- 
tion to the property specified in Exhibit “A” intro- 
duced in evidence? 

A. Yes, it was. 

Q. What was the value of that property? 

A. It was $1115. 

COURT: Is that the value of all the property 
that is mentioned in that contract? 

A. That was machinery that was specified by 
the customer at a later date. 

Q. State how much of this machinery that you 
testified to first was furnished under the agreement 
which you mentioned awhile ago? 

A. <All that we have discussed so far was wnder 
the same original agreement. 

Q. Now, Mr. Garrett, how long have you been 
in the machinery business? 

A. Nearly 12 years. 

Q. And are you familiar with values of this 
class of machinery? 

A. The values? 

Q. Yes. 

aA. Yes. 

Q. Are you familiar with the result of wear and 
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tear and the result of use of the machinery, depre- 
ciation in value? 

A. Gh, yes. I have to appraise mills quite often. 

Q. This suit, the record shows, I believe, was 
commenced in August of 1912, or about three years 
after the stuff was purchased. Assuming, Mi. Gar- 
rett, that this mill was quite idle during that time, 
can you state what would be the fair value of this 
machinery at the time the action was instituted, 
either by a depreciation, percentage, or any way of 
that kind? 

A. A conservative estimate of the depreciation 
would be 30 per cent. It should have had a value of 
70 per cent. 

Q. Of the original selling price? 

A. Of the original selling price. 

Q. Property of this character placed in a mill 
is fastened in what manner? 

A. Beg pardon? 

Q. In what manner is property of this kind 
fastened when it is placed in a mill? 

A. Practically all of it is merely held to its 
supports by machine bolts. 

Q. Can it be detached without injury to the 
mill-frame or not? | 

A. Practically all of it—I don’t know of any 
exceptions in this list--can be detached by merely 
unscrewing the nuts of the machine bolts. 


Q. Would you state that all of the machinery 
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that you have testified was furnished could be de- 
tached without injury? 

A. Yes, I would say that all of it. I can’t think 
of a single item that could not be. 

Q. Explain just what you mean by a machine 
bolt? 

A. A machine bolt is a piece of round iron, with 
a head on one end and a thread on the other, and 
the head is fastened to the foundation, and the end 
with the thread through it projects through the 
piece of machinery, and by screwing the nut on the 
machinery is attached to the foundation. 

Q. You said to unfasten the piece of machinery, 
you simply waserew the nut and take the bolt out? 

A. Simply unscrew the nut and let the ima- 
chinery loose. 

CROSS EXAMINATION. 

Questions by Mr. Gearin: 

Your initials are what, Mr. Garrett? 

Peay, 

Q. There are two of you? You have a brother, 
haven't you? 

A. Yes, I have a brother. 

Q. And he is engaged in the Pacific Machinery 
Company, too, is he? 

A. Yes. 

QO. What position does he occupy? 

A. President of the company. 

Q. He is president, and what officer are you? 
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I was their sales agent. 

At that time? 

Wes. 

What official position have you now, if any? 
Why, I am secretary of the company now. 
This company is a going concern? 

Oh, yes; yes. 

It is engaged in business here and in Seattle? 
Yes. 

Who negotiated the sale with the Oregon 
City Lumber & Manufacturing Company? 

A. I did that. 

Q. Did you go up and see Mr. Bohn? 

A. Yes, sir. 

Q. How did you come to know that they were in 
the market for that machinery? 

A. Why, we have a system of keeping in touch 
with new business-clipping bureaus—besides going 
around to the mills; and then allied businesses we 
keep in touch with. 


Orerore ror 


Q. It was in the ordinary course of your busi- 
ness that you found it out, and through no special 
arrangement of friendship or otherwise with these 
people? 

A. NO, sir. | 

Q. So that, having heard that they wanted ma- 
chinery, or that they were in the market for it, you 
went up there and looked over the plant, did you? 

A. Well, I looked over the plant. I wouldn’t 
say that I looked over it with any great care pre- 
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vious to the sale. That was not required, as they 
did their own engineering in this instance. 

Q. Well, I mean you saw the place, and you 
knew what this machinery was to be used for? 

A. es, anfe 

Q. They were remodeling the mill, weren’t they? 

Dee NEC craic: 

Q. And they were going to put this machinery 
in there in order to have a better mill? 

Pi NESS Siw 

Q. And who prepared these specifications— 
“Specifications of sawmill machinery for Oregon 
Citv Lumber & Manufacturing Co.,” ete., that are 
attached to this contract? Do you kuow who pre- 
pared them? 

A. I couldn't say aceurately who did. 

Q. Well, is it likely that you people prepared 
them vourselves? 

A. No, sir. We didn’t do the engineering in this 
stance, 

Q. Well, is it your understanding that Mr. Bohn 
or Mar. Collins or some officer of the company 
brought them down to you? | 

A. Well, they either brought them down, or I 
called at their office, or they mailed them. In other 
words, we got them. 

Q. You think these specifications were prepared 
by them? 

A, Either by them or a man hired by them to 
do it. 
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Q. Who did the figuring so as to determine the 
amount you proposed to charge them? You? 

A. We have estimating clerks do the figuring; 
but, as a rule, where I am trying to negotiate the 
sale, I look them over myself, so that I no doubt 
did in this instance. 

Q. So that the terms were agreed as to the cost 
price? That was satisfactory to both of you, was it? 

A. As far as we could go. It is customary in 
building sawmills to specify a certain amount of 
machinery, but while it might be possible, it is very 
seldom that all of the machinery which they will 
require is specified at the same time. 

Q. There ave always extras? 

Ee ites: 

Q. Now, then, for the amount of machinery set 
out and described in these specifications you agreed 
with the Oregon City Lumber & Manufacturing Com- 
pany to charge them $4695, including this 11x14 
Beck Type Engine Feed, etc., which is not in the 
specification? That was agreed upon? 

m. Yes, 

Q. And the terms were $1500 cash. 

A. The terms were in accordance with that 
letter. 

Q. Yes. And the balance in notes, bearing eight 
per cent interest; and that was signed.” Did they 
pay you the $1500 cash? 

A. I believe they did not. 

©. Did they pay you any cash? 
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A. I believe they paid us $100. 

Q. Now, this contract bears date April 29, 1909. 
That is correct, is it? 

AS Vesucie 

@. How soon after that did you begin forward- 
ing this machinery? 

A. Why, we began forwarding it almost at 
once. 

Q. When did you get it all up there? 

A. Iam not prepared to say when it was all 
shipped. | 

Q. It doesn’t appear by this contract when you 
are to ship it? 

A. No. 

Q. How late do you suppose it would be safe 
to say the last of it got up there? 

A. I couldn't say offhand. They didn’t furnish 
us the detailed specifications for all of this ma- 
chinery immediately. As you can see, part of these 
detailed specifications were furnished at the time 
that the arangements for the sale and payments 
were made, but they didi’t furnish the— 

Q. All in this was described? 

A. Yes, but it was understood that there was 
more machinery to follow, which was to be on the 
saine basis; and on account of their being in a 
hurry, or held up on the engineering, or one thing 
or another, they were only able to specify part of 
it at this time. 

Q. Well, there was nothing to keep you from 
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furnishing them the part of it that was in the speci- 
fications? 

A. No, sir. I might qualify that statement 
when I say there was nothing to stop us. There 
were some few things, which I suppose come in the 
natural course of business, discrepancies between 
their specifications and blue-prints, one thing and 
another, which very commonly occur. 

Q. This 11x14 Beck Type Engine Feed, you knew 
you had to furnish that? 

A. Oh, yes. 

Q. Now, then, it went along, and when did you 
next have any dealings with this Lumber Com- 
pany—Oregon City Lumber Company, or with Mr. 
Bohn, its president? This now is April 29th, when 
you signed up? Now, when did you next have any 
dealing with them? 

A. Well, I might say on April 30th. We were 
mm constant touch with them. 

Q. Well, you were by sending things back and 
forth? 

A. They had an office here in the city. Our 
office was here in the city. 


Q. When did you next have any arrangement 
with them, or dealing with reference to money— 
paying for this? 

A. I couldn’t say offhand. 

Q. Oh, but sufficiently near it? 

A. No, I couldn’t say, because the entire ques- 
tion of what the terms of payment were, and the 
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conditions, were settled at this time for all of it. 
And subsequent to that, [ cannot say when we next 
tried to get them to carry out their agreement made 
at this time. 

Q. That is what I want to find out now. When 
did you come to them? When did you come to them 
to say that “We want you to carry out this agree- 
ment,” and they refused? 

A. IT am sorry, but I am not hardly qualified 
to say that. T couldn't give vou that information. 
I don’t know. 

Q. Could you get anywhere near it? 

A, No, I am afraid not. 

Q. Did you ever, yourself, personally, have any- 
thing to do with it? 

A, Well, as I say, I was a sales agent for the 
company, and if was not my business to follow 
credits through and see that conditions of contracts 
in regard to payment of money were followed out. 

Q. Well, vou probably, then, didn’t have any- 
thing further to do with it, did you? Someone else 
did that, maybe? 

A. Yes, someone else followed it up, ves. Cor- 
HeCT. 

Q. When you got this contract, and attended 
to the shipping of the stuff, was your business 
through then, and passed over into the hands of 
someone else? 

A. It was through except for what help T could 
vive. Theoretically it was through. 
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Q. This contract calls for notes on deferred 
payments. Did vou draw up those notes, or do you 
know anything about them? 

A. JI did not draw them up. 

Q. That was somebody else. When did you go 
up to the mill in Clackamas County? There was a 
failure-—that is admitted in your pleadings? 

me Ves. cit 

Q. And they assigned for the benefit of cred- 
itors, and that is duly admitted. Now, with refer- 
ence to that, when did you go up to see them up 
there in Clackamas County? 

A. As I say, that matter was not in my hands. 
I was responsible only for the selling of this ma- 
chinery, and any failure: or anything lke that, 
while I might have been out there to the mill to 
look at the machmery, one thing and another, any 
collections, anything like that, were not in my 
hand. I cannot give you any information about it. 

Q. Do vou recall whether you were up there 
ae oll oF not? 

A. Do you want to know whether I have been 
to Oregon City after that? I was. I was at the 
mill after that. 

Q. Were you there the day the bids were 
opened for the sale of this property? 

A. No, siv, I was not. 

Q. It is pleaded that —— Garrett. Would 
that be likely to be your brother that is pleaded 
there, or you? 
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A. Well, I couldn’t say. I was not there. 

@. You were not there. So you don’t know 
anything about that? 

A. I know nothing about the sale of it. 

Q. Do you remember seeing the notice of the 
sale? 

A. Well, I think there is no doubt but what 
I Wade seen a noticeror it. 

Q. I have here a printed slip. JT will ask you 
to look at it, and see if vou recall seeing that? 

A. It is probable that T did. I cannot say that 
IT did not see that. It is probable that I did see 
this same notice. 

Q. Are you able to say now that vou did see 
it or not? T don’t know that you did. YT am just 
asking you. 

A. I couldn't identify it exactly, but I knew 
that such a notice was out. 

Q. You knew that there was such a_ notice 
advertising that sale? 

A. Yes. JT couldn't identify it as this same 
thing, but T know there was such a notice. 

Q. So that you have now testified practically 
to all that vou can recall as to this contract with 
the Oregon City Lumber & Manufacturing Com- 
pany, and the terms of it, and the material that 
was furnished under it, have you? 

A. I believe so. T have stated all that there 
wes TO it. 

Q. This other stuff that is not included in the 
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specifications attached to the contract, was fur- 
nished by their order later on, I take it, when 
they found they wanted it, or for some other 
reason? 

A. This other material, the amount of which 
was $1115, was material that they were unable 
to specify in April, because of a delay in their 
engineering department in making out these speci- 
fications. 

Q. It was of the same general nature as this? 

A. Oh, yes. 

Q. And it was for the purpose of being used 
in that mill, and was used there? 

A. Yes. 

Q. You know Mr. Latourette, do you, Mr. 
Garrett? 

Eee a), 

Q. You know where his office is in Oregon 
City? 

mm. Ves: Sir. 

Q. Weren’t you up there in his office previous 
to this sale, talking to him about the sale, and 
with reference to buying the property in at the 
sale? 

A. In reference to buying it in? 

Q. Or him, or anybody, or the sale generally? 

A. Well, it is quite possible that—I have been 
in Mr. Latourette’s office a number of times, but 
T didn’t discuss with him then buying it in, be- 
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cause that is something T have nothing to do with. 
It is out of my— 

Q. What I mean, Mr. Garrett, is, you were up 
there, and vou were interested in this property, 
and Mtv. Latourette was interested in it, and you 
did have several conversations with him concern- 
ing the general situation of the property, didn’t 
vou? Wee thatweorrect ? 

A. TIT dowt recall discussing the matter with 
Mi. Latourette, because that wasn't—I had no 
authority to do that. 

Q. No, | am not tryimg to bind you by it at 
all; but T just want to know if you recall the con- 
versation. 

A. No, I don't recall any conversation. 


RE-DIRECT EXAMINATION. 


Q. Your brother, Edward I. Garrett, was 
down here a number of times about this matter? 

A. Mes. 

@. Where is he now? 

A. He is in the Kast at the present time. 

Q. Why is he not present out here? 

A. Why, he was in the East on business, and 
he has been ill there; he has had typhoid fever. 

Q. Tle has been detained there by illness for 
several months, hasnt he, in the Hast? 

A. eS, sue 
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Q. IT have here a paper which purports to be 
an agreement among the creditors of the Oregon 
City Lumber & Manufacturing Company, signed 
Pacific Machinery Company, by Iva Bronson, 
attorney. I will ask you to look at that—signed 
by all these different people. I will ask you if 
vou ever saw that before, or if you know anything 
about it. If don’t care about that, Mr. Garrett, 
if vou don't recall it. I don’t know that vou do. 
Mr. Bronson will know all about it, but maybe 
vou do. , 

A. I myself don't recall that. That would be 
out of my— 

excused. 


Tra Bronson, called as a witness on behalf of 
the plaintiff, being first duly sworn testified as 
follows: 


DIRECT EXAMINATION, 


Questions by Mr. Jones: 


Mr. Bronson, what was your connection with 
the Pacific Machinery Company at the time of 
these transactions? 

A. IT was attorney for the company. 

Q. Did you make one or more trips down here 
to look into this matter? 

Pee Ves: 
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N 


Q. Did vou make a trip down here before the 
sale by the assignees to the defendant? 

sg MEGS 

Q. Who was with you? 

A. Mim T. S. Garrett went dow with ime once 
to look at the records. 

Q. Went down where? 

A. Down to Oregon City. And Mr. Edward 
I. Garrett went down with me subsequently. 

Q. And at either or both of those times did 
vou have any conversation with the defendant 
Meyer? 

Pie hes: 

Q. This was before the sale, was it? 

A. It was the day that the bids were to be 
opened, and were opened. 

Q. And will you state what conversations you 
had with him at that time? 

A. Well, the conversation followed an investi- 
eation at the hands of the trustees who had this 
property in hand. 

COURT: Trustee or assignee? 

A. The assignees, I should say; the assignees 
of the company; and the substance of the conver- 
sations was very largely an effort to arrive at 
some kind of a judgment by which we could have 
a peaceable claim and lien on this machinery of 
ours, and keep it, or by which they would take our 
claim over and buy it, or by which they would 
turn over the whole property to us—their prop- 


ssl 
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erty and everything—to sell, if Mr. Garrett could 
persuade them that he was more capable, that is, 
had a larger experience and larger possibility in 
the machinery business than theirs. 

Q. That proposition was to take over just this 
property? 

A. No, take it all. 

Q. Take the whole building? 

A. Yes. We couldn’t arrive at any result on 
that. I talked with Mi. Meyer; I talked with 
Mr. Latourette. I suppose we spent an hour or 
two, off and on. 

@. Did you notify Mr. Meyer or Mr. Latour- 
ette that the Pacific Machinery Company had a 
claim against this stuff? 

A. Oh, that was what we were talking about 
all the while. There was no question about that. 
They know what our claim was. We were assert- 
ing it, and dickering with them trying to arrive 
at some result. And we couldn’t arrive at any 
result, so I notified them that we should main- 
tain our rights in that property, and take such 
steps legally as we could to enforce them. 

Q. What rights did you claim to them, if any, 
that you had in this property? 

A. We claimed to own this particular prop- 
erty that was sold under this conditional sale. 

Oe Did” vom or Mr. EF. I. Garrett, or Mr. 
Thomas Garrett, at any time in your presence, 
consent to the sale of this property by the as- 
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signees to the defendant, free of any claim on the 
part of the plaintiff? 

A. No. We never consented to it in any way, 
shape or form. Mr. Edward JI. Garrett and J 
were there together, were there constantly together, 
all during that late forencon and early afternoon. 

Q. Is there any other statement about this mat- 
ter vou want to make? 

A. Nothing that I think of. 

CROSS-EXAMINATION, 
Questions by Mr. Gearin: 

Mr. Bronson, you were representing at that time 
the Pacific Machinery Company as their attorney? 

A. Yes, sir. 

Q. You caine down to look after it? 

A. Wesesir. 

Q. You had seen this notice of the sale, hadn't 
you? 

A. T have no doubt that I had seen it. I don’t 
recall the language of the notice. We knew there 
was a Sale advertised. 

Q. You knew it was to take place at that time? 

A. Yes, we knew all about that. I think it may 
be assumed that we saw that notice. TI don't recall 
absolutely. 

MT. GEARIN: 1 will ask to have the notice 
marked for the purpose of identification. Twill 
afterwards prove it. 

Marked for identification “Defendant's Fx. 1.” 
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Q. Were vou on the ground when the sale did 
take place? 

A. We went—my recollection of it is that we 
went to the office of these assignees, Mr. Moffitt, and 
a Mr. Cooke, I think. 

Q. You knew that they were the assignees un- 
der this assignment? 

A. Oh, ves, ves, and that bids had been called 
for on this proposition, and we wanted to investi- 
gate and find out what they proposed to do, and 
then we wanted to talk to Mr. Latourette; and 
exactly whether we were present when those bids 
were opened, or whether the communication was 
made to us immediately afterwards, T don’t know; 
but then it was either at the time or immediately 
afterwards that we had our first conversation with 
the defendant in the bank. 

Q. Now, this notice, assuming it to be correct, 
announces that they will, on April 20, 1911, receive 
sealed bids, etc.; and I may say that that is correct, 
and will be proven. Now, you knew immediately 
after the bids were opened, anyhow, what the bid 
was, did you not? 

A. I must have known. I don’t recall just what 
it was now. 

Q. You were up there for that purpose? 

A. Yes, sir, certainly, we were there for that 
purpose. I don’t mean by that purpose that we 
were there to buy the property. I mean we were 
there in connection with it, and to either arrange 
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with the defendant and Mr. Latourette to take over 
our property, or to let us deal with them, or else to 
notify them of our rights. 

Q. Well, vou were there because these trustees 
were proposing to deal with this property and 
sell it? | 

A. That is it exactly. 

Q. You were up there to look after it? 

A. Yes. 

Q. And then vou had a conversation with Mb. 
Latourette—several of them—didn't you? 

A. Qh, ves, yes. 

Q. Before the sale? Before these bids were 
opened? 

A. We had no extensive conversation with 3fr. 
Latourette, I think, until after the bids were 
opened. We had quite a long conversation with Mr. 
Latourette, if I remember right, right after lunch; 
but we had a little, Just a little preliminary talk 
with him before. 

Q. You didn’t make any bid on anything? 

AR UNo reir. 

Q. Now, I will show you this paper, Mh. Bron- 
son, dated “Portland, Oregon, Dec. 9, 1909,” signed 
“Pacific Machinery Co. By Iva Bronson, Attorney, 
approximately $5724.85," and ask you to look at it, 
and see if you recall the circumstance of your sign- 
ing it, and explain to the Court what that paper is, 
and why it was signed. 

A. Yes. T remember fairly accurately what the 
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circumstances were. A Mr. Bohn, a brother of Mr. 
Bohn, the president of the Oregon City Lumber & 
Manufacturfhe Company—if that is the technical 
name of the company—came up to my office in 
Seattle. It seems to me it was in an evening after 
dinner, but it may have been in the afternoon; and 
said they were proposing to try and reorganize this 
proposition, and wanted to know whether or not we 
would release our claim on that machinery—in other 
words, turn it in, and take a position as a common 
creditor; and that he was going to reorganize it and 
put a lot of money in it, and people in Minneapolis— 
he had ample funds to pay off the whole business. 

Q. Who was this? 

A. Mr. Bohn, the brother of the Mr. Bohn the 
president of the company; and that it was going to 
be a good thing, for Oregon City, of course, and all 
that, and they wanted to build this thing up—they 
were going to build a railroad. I told him that I 
was willing, without consulting the officers of the 
company to assure them that if they would do that, 
and get all of the creditors to join in it, to say that 
the Puget Sound Machinery Depot would join in the 
proposition,—I have not read this recently, but I see 
my signature there,—and that we would do what 
was decided in this agreement. And I told him— 
well, I am not absolutely positive as to what I said 
about when I would surrender the document, etc. 
T cannot recall that now. However, it was to be 
dependent upon his securing the consent of all of 
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the creditors and putting this money into the propo- 
sition, and we didn’t secure all of the creditors to 
(lo it. : 

Q. Nothing came of this? 

A. Nothing came of that at all, as far as I know. 

Mr. GEARIN: We offer this in evidence. 

Marked “Defendant's Exhibit 2.” 

Q. Now, after this sale up there—I term a sale 
where they opened the bids and concluded this 


transaction as shown by that advertisement—when 


did vou next have any conversation with any of 
those people, Mr. Bronson, you representing the 
Pacific Machinery Company? 

A. I don’t recall right at this minute, Mr. 
Gearin, when the next one may have been. I don’t 
how recall having any conversation with My. 
Latourette, the president, I think, of the bank. I 
may have had. 

Q. You understood Mr. Latourette was the pres- 
ident of the bank up there, who had a claim against 
this, and that he was also the attorney represent- 
ing 1? 

A. No. IT may be mistaken, but IT assumed that 
Mr. Latourette who was attorney was not presi- 
dent of the bank. T may be wrong about that. 

Q. Well, it is this Latourette, anyway? 

A. Well, there are two of them. 

QM. I know. Did you ever have any conversation 
with the other one at all? 

My Yes: és. 
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Q. Oh, well; now, when did you? 

A. It is the other one, in the bank, that I refer 
to as having bad the long conversation with in the 
afternoon. 

@ Upritere? 

R. Yes. 

Q. This is Charles Latourette. Not this one? 

A. Yes, it was the other one. 

Q. So that up to the time of the sale up there 
you didn’t have any conversation with Mr. Charles 
Latourette, who is here? 

A. I don’t recall that I did. My first conversa- 
tion was with Mr. Meyer in the bank, if I remember 
right, when we went early in the morning. The first 
thing we did was to go and see Mr. Meyer. 

Q. Well, now, after that, do you recall the time 
that vou had a conversation with My. Charles 
Latourette, who is now here? 

A. Oh, yes; but I think that was a long while 
afterwards. 

Q. How long afterwards? 

A. Well, that would be pretty hard for me to 
say. My mind might be recalled to it, but I don’t 
recall now about it. 

Q. Well, you can state the substance of the con- 
versation, whenever it took place. It did take 
place? 

A. The substance of that conversation was that 
we would like to settle this controversy, and get 
some kind of a proposition out of it. It would either 
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mean their paying us some money and taking our 
claim over, or agreeing to selling the property, we 
to waive any claim we had, and let them have the 
title—that’ is, not assert a title against them—and 
give us some of the proceeds, some proportion of the 
proceeds, on the theory that we were both creditors 
in this proposition. That is the substance of it. I 


cannot give you the words. 

Q. You had one or two or several conversations 
with him? 

A. I don’t recall more than three, one of which 
was this forenoon. 

Q. Well, I mean before this suit was brought? 

A. I think two before. 

Q. Before the suit was brought? 

A. I wouldn't contradict Mr. Latourette if he 
said it was oftener than that, but I don’t recall it. 

Q. I guess probably you are right about it. 
There was nothing resulted from the conversation? 

A. Nothing resulted, no. We never could get 
together at all. 

Mr. GEARIN: J think that is all, Mr. Bronson. 

A. I would like to explain one thing that is re- 
called to my mind, if I may refer to that instrument 
you had me identify, please. I just noticed T signed 
this claim as $5724.86. T was, of course, acting on 
my own responsibility, as T said, and I assumed that 
the claim was of the amount as secured in the 
original agreement plus about $1100. Now, whether 
the amount is correct or not there, T do not know. 
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I simply assumed that to be as near correct as ny 
figures would justify. 

A. I would like to add this to what I have testi- 
fied to, that is, we discussed with the assignees our 
claim, and notified them before they made any sale, 
at this time when we were down there, what we 
asserted our rights to be. 

Q. You discussed with Cooke and Moffitt? 

A. Yes. I cannot say as to both, but with one 
of the two. 

Q. Well, did you state to them that you had a 
conditional bill of sale on that property? 

un. Yes: 

Q. Which one did you tell that to? 

A. My idea is that it was Mr. Cooke. 

Q. Where? Down here? 

A. Down in their office. Wait now, till I think 
whether it was their office. I have a picture of the 
office in my mind very well—across from the bank 
and a little further down the street. 

Q. You mean, that is, in Oregon City? 

A. In Oregon City, yes, certainly. 

Q. You think you had the conversation with 
Cooke? 

A. Yes, I think it was Cooke. . 

Q. Did you ever tell Moffitt that? 

A. I am not at all sure that Moffitt was not 
there, but my recollection is that only one was 
there. 

Q. Did you exhibit any conditional sale? 
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A. No, I don’t think so. 

Q. Asa matter of fact you never had one? 

A. We only had the agreement with them re- 
ferred to. 

QM. You never had an executed conditional bill 
of sale? 

A. No, we couldn't get it. 

Q. There was one prepared, and they refused to 
sign it? 

A. They refused to sign it, or neglected to sign 
it. I don’t know whether they refused to sign it. 

Q. They didn’t sign it? 

A. They did't sign it, as far as I know. 


RE-DIRECT EXAMINATION. 


Q. In connection with this Exhibit 2, did you 
receive this letter from Mr. Boln, and send that 
letter back to him? 

A. There is no signature on this, so I will have 
to read it. T see no signature at all. This is my 
writing on the back of it here. Yes, [ remember 
those letters. That is, [ hadn't seen them before, 
but that is substantially what I testified to. [ re- 
call now that that was the letter with which I 
transmitted thecagreement which | signed, Defend- 
aunt's Pxhibit No. Z 

Mr. JONES: T offer this letter from Mr. Geo. 
W. Bohn to Tra Bronson, dated February 8, 1910, 
“and a letter to Mr. George W. Boln, dated Novem- 
her 13, 1909, as Plaintiffs Iexhibit “B.” 


— 


F. T. Meyer vs. Pacific Machinery Co. G7 


(Testimony of Lra Bronson.) 

Mr. GEARIN: You remember that as a copy of 
the letter vou sent? 

A. Yes, I remember it very distinctly. I hadin’t 
seen it—it hadn't been brought to my attention for 
several vears, since it was written. 

My. Jones read the letter from Mr. Bronson to 
Mr. Bobn, a part of Plaintiff's Exhibi “B,” as fol- 
lows: 

“November 13, 1909. 
Mr. George W. Bohn, 
Seattle, Washington. 
Dear Sit’: 

IT have signed for the Pacific Machinery Coi- 
pany the proposed reorganization agreement as pre- 
pared by the Oregon City Lumber and Manufac- 
turing Company, a copy of which is herewith en- 
closed. I desire to couple with the signature the 
following, to-wit: 

First, That the signing of this agreement pre- 
supposes the signing of the same by substantially 
all of the unsecured creditors of the Oregon City 
Lumber and Manufacturing Company. 

Second, That the stock to be issued shall be 
issued to all the creditors alike and upon the par 
value of and bona fide indebtedness against the 
company and that no more stock shall be issued 
than is sufficient to take up such indebtedness. 

Third, Upon the condition that such arrange- 
ments will be made as shall practically assure the 
company a new lease of life for at least one year, 
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including the necessary funds to finance itself in 
the meantime. J . 

Mr. Green and myself have assured ourselves of 
the wisdom of this arrangement after a long con- 
ference with you and are basing it very largely upon 
the hope that the other creditors will see fit to place 
the control of this proposition very largely in your 
hands. So as not to embarrass you I may suggest 
that this suggestion is made by ourselves of our 
own initiatives. In any event we are willing to 
leave it in that sense. If any other disposition is 
made of the management we should consider it 
only fair to ourselves to be consulted with reference 
thereto. 

I may say in this last connection that our posi- 
tion with reference to our being entitled to a hen 
upon the machinery which we put in the imill is 
based upon the theory that the refusal of the mill 
company to give us a machinery contract such as 
we could file under the registry law will not be held 
by the courts to deprive us of the security which 
we would undoubtedly have lost had we failed to 
file such conditional sale through our own laches. 
We do not think that at the present time there is 
any necessity for starting into litigation over this 
question and we are perfectly content to give the 
concern every opportunity to get on its feet by an 
extension. 

Tt is understood that our agreement involves our 
claim as originally proposed by ourselves subject to 
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the offsets absolutely agreed upon upon a confer- 
ence with Mr. Bohn and Myr. Collins in Portland, 
approximately $5724.86. 

Very truly, 
1B/R PACIFIC MACHINERY COMPANY.” 


The other letter forming a part of “Plaintiff’s 
ix. B,” reads as follows: 


“Feb’y 8, 1910. 
Ira Bronson, Atty., 
Seattle, Wash. 
Dear Sir: 

Replying to yours of the 4th inst. 

We expect to have the receivers discharged with- 
in the next few days, and will also make up a new 
inventory and send you copy. 

The concern will be in the hands of the preferred 
stock—which stock must first receive its dividends 
and be entirely retired before the old stockholders 
(common stock) receive anything. 

If the present plans are carried out, prospect for 
the concern is favorable, it is the only mill in Ore- 
gon City, and with the present higher market for 
lumber, it ought to work out. 

Truly yours, 
GEO. W. BOHN.” 


Witness excused. 
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William G. Bohn, called as a witness on behalf 
of defendant, being first duly sworn, testified as 
follows: 


DIRECT EXAMINATION. 
Questions by Mr. Gearin: 


Mr. Bohn, what is your business now? 

A. Why, I am not in any business at present. 

Q. During the year 1909 what was your busi- 
ness? 

"A. Twas in the lumber business. 

Q. Where? 

A. In Portland and Oregon City. 

Q. You are familiar with a corporation known 
as the Gregon City Lumber and Manufacturing 
Company, were you? 

A. Lam. 

Q. What relation did you bear to that corpo- 
ration? 

A. J was the principal stockholder and presi- 
dent of the concern. 

(). You were president of it? 

XX. Yes 

Q. What property did that concern own at that 
Me? 

A. Tt owned the building and the machinery in 
the sawmill and planing mill aud sash and door 
factory at Oregon City. 

Q. Now, you may state to the Court if, during 
the month of April, 1909, vou as president of the 
company had any dealings with the Pacific Ma- 
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chinery Company with reference to the personal 
property and machinery described in the complaint 
in this suit. 

eed. 

@. You represented your Oregon City Lumber 
Company, and who represented the Machinery Com- 
pany? 

ay, ma, Gaarett. 

Q. J will ask you to look at the paper marked 
“Plaintiff's Exhibit A,” and imtroduced by Ma. Gar- 
rett, and state to the Court if that is vour signature, 
and if vou and Mr. Collins signed it. 

A. Yes, sir, we did. 

Q. Is the date about right? Do you think that 
is when it was done? 

mee pm 20). Mes. sir that was the date 
it was done. 


Q. There is attached to the paper what is de- 
nominated “Specifications of Sawmill Machinery for 
Oregon City Lumber and Manufacturing Company,” 
etc.” | 

-. Yes, sir, 

Q. I will ask vou to examine them, and state if 
vou know who prepared them ? 

A. Why, my recollection is that this was pre- 
pared by the Pacific Machinery Company; that we 
furnished the plans of the mill as prepared by our 


iniiwright, and this list was prepared by the Ma- 
chinery Company. 
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Q. Now, you were remodeling the mill, were 
you? 

A. Why, yes, we were installing the machinery 
which we had taken out of another sawmill, and 
adding this to it to make a complete modern mill. 

Q. And your millwright suggested to you, I sup- 
pose, the things that you wanted, and took it up 
with the Pacific Machinery Company, and they 
among them agreed upon this specification; is 
Wee Whee 

A. The millwright prepared a plan and specifi- 
cations of what we wanted in the way of machinery, 
and that was submitted to various machinery 
houses for figures, and among the rest of them the 
Pacific Machinery Company, and this was their 
reply to it. 

Q. You submitted that to other machinery 
houses? 

A. Yes, sir, we did. 

Q. And they bid lower than anybody else, did 
they? 

A. Why, I presume they did. 

Q. Well, with reference to the signing of this 
paper here, when did vou send out the specifications 
to he figured on by the other people who bid on it? 

A. Oh, it was previous to April 29th. 

Q. You couldnt state how long before that? 

A. Oh, it may have been thirty days before that. 
It took us some time to get the thing all worked 


out -—to get the figures together. 


pve) 
fo 
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Q. And in answer to your proposal, they sent 
vou this letter? 

A. No. 

Q. Well, what then? 

A. They submitted their figures to us, and then 
we either sent for them or we called on them—I 
don’t remember which—and negotiated with them 
for the machinery. 

Q. Well, that was the time, then, this letter was 
drawn up? 

ri es, 

Q. And signed and approved by you? 

mm. Yes, sin’. 

Q. Did they exhibit to you at that time any 
conditional sales-contract to be signed by you? 

he No: 

Q. Did they have there any notes to be executed 
by ¥Ou? 

A. No, sir. 

Q. State what they did with reference to fur- 
nishing this machinery, how soon they began to do 
it, and whether or not they furnished it in accord- 
ance with vour understanding of the agreement? 

A. Why, they were to begin furnishing it at 
once and continue to furnish it until it was all in 
thete. 

Q. What did they do about it? 

A. Well, they were very dilatory about getting 
the machinery in there. Then they wrote us at 
different times and wanted to make changes in the 
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machinery, claiming that, by making those changes, 
it would facilitate the shipments. And we consented 
to making the changes. They wanted to change, as 
I remember it, a hog from one kind of a hog to 
another. Then there was a steam feed, they wanted 
to change that from one to another; and then there 
was a large beveled gear, they wanted to change 
that to another—beveled gear is nearly the main 
connecting Imk im the mill—and we consented to 
that. And by making these various changes, and 
our consenting to the things, we finally got most of 
the machinery in there, and got it set up; but it 
was spread.out over a long period, several months, 
before we got it. 

Q. Did it run up to October? 

A. I dowt know whether it did or not. 

Q. Now, at the time of the signing of this paper, 
Mai. Bohn, did you pay any money? 

A. I think I gave them a check for $100. 

Q. $100? 

An Wee. cir 

Q. Did they make any demand at any time 
during the summer for more money? 

A. Yes, sim, they dick 

QM. What was done about that? 

A. There wasn’t anything done about it. 

&. You didn't pay thém any more? 

A. NO, Sir. 


Q. Low often did they ask you for money? 
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A. Why, after the first demand I guess they 
inade repeated requests for money. 

Q. Now, I want vou to tell the Court when you 
first saw any paper purporting to be a conditional 
bill of sale of this stuff. 

A. I have some papers in my pocket that I can 
refer to. 

Q. All right, I wish you would do it, and tell 
the Court about it, when they first showed you that. 

A. On July 22, 1909, is the date of this state- 
ment; but it was evidently several days after that 
before it was presented to us. I don’t think it was 
presented on that day. They sent us a statement 
for various shipments made, for instance, contract 
$4695, and some extras $1115, to difference on a 
trimmer $350, and something else $168.54; making 
in all $6328.54; and on the bottom here is a notation 
saying that “On May 5th/09 we received $100. De- 
duct this amount from $2035.54 that is due upon 
execution of this contract. In other words, get a 
check for $1935.54 and the notes signed, also con- 
Weact.”” 

Q. Where did you see that first? 

A. Why, it was presented to me by somebody in 
connection with the Machinery Company, I presume. 

Q. It was by someone representing them? 

oe Ses i1:. 

Mr. GEARIN: We offer that in evidence. 

Marked “Defendant's Exhibit 3.” 
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Q. Now, after receiving that, what did you next 
receive? 

A. Why, along with that, we received this con- 
et: 

Q. The same party that brought one brought 
the other, did they? 

A. They must have both come together. This 
one is dated, however, one day later than that. This 
is dated the 25rd day of July. That was dated the 
Spin, L believe: 

Q. Now, Mr. Bohn, who brought vou that paper, 
or bow did you get it—the one you now hold in your 
hand? 

A. Why, I ain not certain, but I think that Mr. 
Garrett must have given it to us. 

Q. This one that is in court? 

A. Yes, sir, f think so. 

Q. Or the other one? 

A. No, this one here. I never saw the other one. 

@. Thomas Garrett? 

A. I don’t believe I ever saw the other Garrett ; 
don’t know him. 

Q. You think Mir. Thomas Garrett? Somebody 
eave if {0 vou, anyway? 

A. Ys, SIP. 

Q. That was what date? 

A. This is July 25rd. 

Q. 1909. Up to that time had anybody ever said 
anything at all to you about a conditional bill of 


sale? 


+ 
~| 
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A. No. : 
Q. Did vou agree to take a conditional bill of 


ie NO, sit’ 

Q. When this was presented to you, what did 
you say about it? 

A. Why, I just simply refused to execute it. 
That is all. 

Q. You told him that was not the contract? 

A. I didn’t execute it. We didn’t execute it. 

Q. And then what happened about it? 

A. Why, the next thing I know, My. Bronson 
here, IT think, called on us and asked for a settle- 
ment of the account. 

Q. When was that? 

A. Oh, that was long after this. I don’t know 
how long. But it was some time after that, anyway. 

Q. Do you remember when the concern went into 
insolvency, when there was an assignment? 

A. No, I don’t know those dates. I haven’t them 
in my mind. I objected to the payment of this 
account, because I thought we were entitled to a 
discount for delay in shipping, along with changes 
and other things. 

Q. Well, you say you objected to the payment 
of the account? 

ey. ened. Sir. 

Q. You considered, then, that you had made a 
contract whereby you owed this money if they had 
complied with their contract? 


( 
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Mr. JONES: If your Honor please, I object to 
that. 

Mr. GEARIN: T guess that is leading. This 
statement requires an explanation. 

Q. What do vou mean when you sav you thought 
vou were entitled to a rebate? 

A. Will vou repeat that? 

@. What do you mean when vou say that you 
thought vou were entitled to a rebate on that 
account? 

A. Why, they delaved us in the shipment of that 
machinery, we thought, bevond all reason, and it 
Was just at a critical time in the organization and 
starting of that business, and not getting this ma- 
chinery embarrassed it very much at that time, and 
we thought we were entitled to a discount in their 
bill, and made a demand on them for a discount. 

Q. That is, for a discount on the amount which 
vou understood was owing? 

A. YeCRa sir. 

Q. Now, T will ask you again, Mir. Bohn, did 
vou fit that tie or @t any tine ever neree with 
these people to take a conditional bill of sale for 
that property? 

A. | did not. 

QO. You understood it to be an absolute sale? 


A. Mes, sit. 
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Questions by Mr. Jones: 


You agreed to the changes that were made in 
those specifications did you, consented to them? 

A. I think we did. 

Q. You received the stuff when it was shipped, 
did you? 

A. Yes. What stuff was shipped was down 
were. 

Q. Well, it was all shipped, wasn’t it, subject to 
the changes made? 

A. Well, I don't hardly think it was all shipped, 
but most of it was shipped. 

Q. You are not now claiming any specific items 
that were not shipped, are you? 

Er, ENG 

Q. The reason you would not make any payment 
was because you claimed something for delay? 

EX OS SIT, 

Q. How much do you claim for delay? 

A. I think we asked $3000 at that time. 

Q. On a $5700 shipment? 

mn WEswsil’. 

Q. And vet the assignees agreed, did they not, 
that the claim of the Puget Sound Machinery people, 
the balance owing it, was $5700 and some odd 
collars? 

A. I don’t know. T hadn’t anything to do with 
that. 
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Q. Do you mean to say that you understood that 
this was an out and out sale? 

Al) Wes) Sik. 

q. And yet you signed this contract, Exhibit 
“A,” which says that this stuff was to be covered 
by machinery contract? 

A. That is my signature there, yes, sir. 

Q. During this year your company was Im fail- 
ing circumstances, wasn't it? 

A. What time. 

Q. Well, between the time of signing this con- 
tract and during the time of the delivery of the 
goods, but running up through the summer. 

A. Well, it was along late in the summer. 

@. Did you have the money on hand with which 
to make these payments of the amount that was 
owing? 

A. Why, I don’t know whether we did or not. @ 
We probably were in a position to get it. 


Q. Well, wasn’t one of the reasons why you 
didn’t make the payments because you didn’t have 
the money? 

A. No. 

Q. Do vou mean to say that vou were able to 
pay at any time you wanted to during that time? 

A. There wasn’t any question about that. The 
question was to make a settlement. 

Q. Well, but Tam asking you whether you were 
able to pay? 
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A. I think at times we could have paid there 
without any difficulty. 

Q. Did you ever offer to pay what was due after 
taking off what vou claimed for delay? 

A. TI don't think so. We offered to make a settle- 
ment, but I forget just what the conditions were. 

Q. Now, was there any delay in the arrival of 
the first machmery? 

A. My recollection is, what we wanted first came 
last, and what we wanted last came first, and the 
think was all reversed. We were unable to go on. 

Q. Did you specify here what you wanted first? 

A. Why, anybody that is in the business and is 
familiay with mill machinery knows what a man 
wants to start his work. 

Q. Well, but did vou specify in your contract 
what vou wanted first? 

A. It was talked over. He was supposed to 
know. I[t is like building a house—you cannot put 
the roof on first. 

Q. You say you think that the Pacific Machinery 
Company made up those specifications? 

me I do: 

Q. But you are not sure of that? 

A. Well, Iam pretty sure of it. 

Q. What makes you so sure? 

A. Because we had a millwright, and he pre- 
pared the plan, and the plans were submitted to the 
different machinery companies, and they prepared 
their bids and sent them in. I have a copy of the 
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specifications in wy pocket that were submitted by 
the machinery company. 

Q. By which—the other machinery company? 

A. The Pacific Machinery Company. 

@. Let me see them, will you? 

(Witness produces paper. ) 

A. This is marked here “Specifications of Saw- 
mill Machinery for the Oregon City Lumber & Mfg. 
Co. from Pacific Machinery Co., 49 First Street, 
Portland, Oregon.” 

Mr. GEARIN: Is this one you have just taken 
from your pocket? 

A. Wes, sir. 

Q. But your millwright designated the items 
here that formed these specifications, did he? 

A. He designated them by having a plan show- 
ing what was necessary for the construction of that 
mill. I don’t think he made a list of it. [ think he 
just furnished them with a plan. 

Q. May I see your copy of it. Does that con- 
tain a copy of the letter of the agreement, too? 

A. No, sir? There is something here that [ 
might explain, that might help a little. 

Q. You had a good many conversations with Mr. 
(rarrett, did you, before this letter here was signed— 
Exhibit A? 

A. Oh, T had talked with him, yes. 

Q. When your millwright presented these plans 
from which these specifications were made, it was 


Se ee 
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understood, was it, that there would subsequently 
be other orders and specifications to be filled? 

A. No. Iwas considerably disappointed in this 
specification and in the lists, and the way the thing 
finally worked out. 

Q. Well, but that doesn’t answer my question. 

A. Yes, it does. 

Q. I asked if, at the time this was signed, you 
had in mind that there would be other specifications 
of more machinery to be furnished? 

A. The only thmg that I expected to have in 
addition to this list was a lot of pulleys that we 
might require, and some flanges to make pulleys. I 
didn’t think there was a whole lot of other stuff 
that was coming in. JI supposed these specifications 
covered it all. 

Q. Wouldn’t vou have been able to tell from 
this? You know just what you were getting from 
this, didn't vou? 

A. No, I didn’t. Now, for instance, right here 
is one item in these specifications which says “Blue 
prints of working drawings of this machine will 
be furnished to assist in the installation.” That 
evidently comes from the machinery house. We 
wouldn't have any occasion to write anything like 
that in a list. 

Q. What reason did you give, Mv. Bohn, when 
that conditional sale contract was presented to you 
for not signing it, do vou know? 

A. I just simply repudiated the whole thing. It 
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wasn’t according to my understanding of the trade 
and transaction. 

Q. You had the machinery then, most of it, 
didn’t you? 

A. Why, they were shipping it. I don't think it 
was all delivered at that time. 

Q. And there was then some payment due on 
it—$1500 or $2000 payment—wasn’'t there? 

A. Well, according to that agreement there, I 
presume there was $1500 that was coming to them 
when the machinery was delivered. 

Q. And the notes were then to be signed? 

A. When the stuff was delivered. 

Q. And it was to covered by a machinery con- 
tract? 

A. No: 

Q. That is what it says here, isn’t it? 

A. No. Well, it says “machinery contract,” the 
contract to be signed. No conditional contract. 

Q. Where is that instrument you had here 
awhile ago, that von said was presented to you? 

Mr. GEARIN: Which was that? 

Mr. JONES: That he was asked to sign. 

Q. Ti was the machinery contract, or the form 
of machinery contract referred to, wasn't it? 

A. Not according to my understanding. 

The two agreements about which the witnesses 
had been testifying were thereupon received in evi- 
dence and marked respectively “Defetdant’s J] 
4” and “Defendant's Ex. 5.” 
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A. The amount specified in this one, however, 
is &3880. 

Q. Where is that? 

A. Down at the bottom there. 

Q. Who put those figures on there, do you know? 

A. That was there when we got it. 

Q. Do you know who put them there? 

A. I suppose Mr. Garrett did. 

Q. Do you know who put them on? 

A. I don't know. 
Mr. Bobn, when your blue-prints were drawn 
up an vour changes, you specified different parts of 
the mill by section numbers, didn’t you? 

A. Why, I presume they did. 

Q. And those section numbers started in and 
ran from one up to as many sections as you were 


- 


going to have? 

A. I presume that was given. 

Q. Now, the contract or the specifications that 
have been introduced as Plaintiff's Exhibit “A” 
cover section numbers 29, 26, 28, 9, 6, 36, 40, 18 and 
of. Now, all of the others that are omitted, the 
numbers would be other sections in the mill, 
wouldn't they? 

A. Well, not necessarily. I don’t know as they 
would be numbered consecutively. They might be, 
and they might not. 

Q. Well, do vou mean to say that those consti- 
tute all of the sections that were to be supplied, 
then? 
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A. Why, that was my understanding of it. You 
see we had a lot of machinery ourselves and we were 
just filling in with this machinery. 

Q. If there were subsequently other sections 
ordered from the Puget Sound Machinery Depot, 
and given different section numbers from these, 
then your understanding would be incorrect, 
would it? 

A. Well, it might have been additions or some 
changes made. They may have been designated as 
sections, 


EXAMINATION BY THE COURT. 


Q. Ma. Bohn, when vou signed that original 
contract or letter. there, it purports to be a letter 
containing the words “Transaction to be covered by 
machinery contract.” Did you understand that that 
condition was in there when vou signed the letter? 

A. You mean the “machinery contract”? 

Q. Yes. 

A. The Jetter was complete there as we signed it. 

QO. You understand, of course, that that condi- 
tion was in the contract there? 

A. Nota conditional sale, no, sit. 

Q. Well, what did you understand a machinery 
contract was? 

A. Why, I supposed it was the machinery—that 
they were going to make a contract based on their 
proposition to furnish that machinery. 

Q. But not a contract with conditional terms? 
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A. No, sir, I didn’t have any idea of that kind 
at all. 

Q. Was there any form of contract produced for 
your inspection at that time? 

A. No, sir, there was not. 

Q. They didn’t tell vou what their form of con- 
tract was? 

APO Sir: 

@: Did you know anything about their forms of 
contract that they use generally? 

A. Ididnot. I did not, no, sir. 

Q. (Cross.) Didn't My. Garrett tell you that they 
would furnish this only with reservation of title in 
themselves? 

A. NO. 


RE-DIRECT EXAMINATION. 


Q. Now, Mr. Bohn, did vou afterwards sign a 
guarantee, at their request, you and Mr. Collins? 

A. My recollection is that we did, and that Mr. 
Collins and I signed a letter to the Pacific Machinery 
Company, guaranteeing the payment of this ma- 
chinery. 

COURT: Was that a personal guaranty? 

A. Personal guaranty. . 

Q. How long after this first transaction? 

A. Why, it was at or about the time that the 
contract was— 

Q. With reference to the time this $100 was 
paid? 
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A. At the same time. 

Q. You paid $100? 

say MER. Sls 

Q. And then signed a guaranty? 

A. Yes, sir. 

Mr. GEARIN: Have you that? 

Mr. JONES: No, we haven’t any knowledge. 
Mi. Garrett, have vou knowledge of such a guar- 
elite 

Mr. GARRETT: T think the one he refers to is 
the one right here. 

Ain, GEARIN: Anyway, vou say you haven't 
got it? 

Mr. JONES: We haven't anything but this 
here. 

Q. Your remembrance is you signed one, Mr. 
Bohn? 

A. I do, yes. 

Q. Were you at that time responsible finan- 
elally, vou and Mi. Collis? 

“A. Yes, sir, [ was. 

QM. What is the condition of that machinery now 
up there, with reference to being a part of the 
building? 

A. It is part of the plant. Jt is in there, fast- 
ened to the other machinery, and all the machinery 
together makes the sawnuill. 

Q. And every bit of it is fastened somewhere to 
the walls, a part of the building? 

A. Surely. ft is fastened to the foundations, 
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and it is fastened to the wooden part, and other 
pieces on top of it, and one machine is fastened up 
to another, and it is all put in together, the way a 
sawiill would be constructed. 

Q. And it was put in that way as fast you got 
it, was It? | 

A. AS fast as we could get hold of it, yes, sir. 

Mr. GEARIN: I now offer in evidence memo. of 
account of June 10, 1909, June 15, 1909, June 24, 
1909, June 24, 1909, June 25, 1909, July 2, 1909, July 

>, 1009) July 17, 1909, July 22, 1909, July 29, 1909, 
August 6, 1909, August 31, 1909, and September 9, 
1909. 

Q. I will ask you, Mr. Bohn, if you received 
those papers? You handed them to me. 

BN SUES SIIIN, 

Q. Did you get them in due course of mail? 

A. Yes, sir. 

Q. They are statements of account from the 
Pacific Machinery Company to the Lumber Com- 
pany? 

A. Invoices for material shipped. 

Q. Invoices. Did the stuff come in accordance 
with those invoices? 

A. I presume it did. 

The said invoices were thereupon received in 
evidence and marked “Defendant’s Exhibit 6.” 

Mr. GEARIN: J now offer in evidence letters of 
Pacific Machinery Company, May 13, 1909; May 19, 
oe sume a 19006 July 20, 1909; July 22, 1909; 
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and January &, 1910, all signed Pacifie Machinery 
Company, by Thomas Garrett, Manager, and all 
with reference to this property as it was being fur- 
nished. They are all on the letterheads of Pacific 
Machinery Company. 

Q. You may state, Mr. Bohn, if those letters 
that I have called attention to were received by 
vou in course of mail. 

iN Comet: 

Q. These letters vou handed to me? 

RB. Veeysir. 


Said letters were received im evidence, marked 
“Defendant's Exhibit 7° and read as follows: 


“Portland, Oregon, May 13, 1909. 
Oregon City Lumber & Mfe. Co., 
_ Oregon City, Oregon. 
Gentlemen : 

Tn accordance with our telephonic conversation 
with vour Mr. Bohn would say that trimmer which 
we are furnishing vou will handle saws only as 
large as 24° diameter and we understand from your 
Mr. Bohn that this will be satisfactory, and we are 
having trimner come forward accordingly. 

Trusting that this is agreeable, we remain, 

Yours truly, 
PACIFIC MACHINERY COMPANY, 
Thomas Garrett, Mer.” 


fT. Weyer es. Pacific Machinery Co. oh: 


(Testimony of William G. Bohn.) 
“Portland, Oregon, May 19, 1909. 
Oregon City Lumber & Mfg. Company, 
Oregon City, Oregon. 
Gentlemen : 

Inclosed please find blue-print of drawing show- 
ing setting plan of 42° tightener frame for Beck's 
Patent Feed Engine. 

Trusting this will be of assistance to you, we 
remain, 

Mourssiruly,, 
PACIFIC MACHINERY COMPANY, 
Thomas Garrett, Mgr.” 


“Portland, Ore., June 4th, 1909. 
Oregon City Lumber & Mfg. Co., 
Oregon City, Ore. 
Gentlemen: 

On the 2nd we made shipment to you at Oregon 
City, by the O. C. T. Co., of 500 ft. of No. 104 & C 
chain; 300 ft. of No. 74 chain; 90 ft. of No. 78 chain; 
(13) 30 1 15/16 flat boxes, babbitted; 2 2 7/16 flat 
boxes, babbitted; and one 1 1 15/16 eccentric box. 

This forenoon we are delivering to the O. C. T. 
Co. 13 2 7/16 flat boxes, babbitted; 2 2 15/16 fiat 
boxes, babbitted; 4 2 3/16 flat boxes, babbitted ; 
4 3 15/16 flat boxes, babbitted; and 2 2 7/16 ec- 
centric boxes; also 15 1 15/16 set collars; 14 2 7/16 
set collars; 4 2 15/16 set collars; 14 2 7/16 set col- 
lars; 4 2 15/16 set collars; 2 2 3/16 set collars and 
3 3 15/16 set collars; also 200 ft. No. 78 riveted 
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chain, 600 ft. No. 74 riveted chain, 25 ft. No. 82 
riveted chain and 300 ft. No. 74 & n riveted chain, 
with rivets for same. 

Trusting that this will be delivered to you 
promptly, we remain, 

Yours very truly, 


2 7/116 PACIFIC MACHINERY CoO. 
») Short want 9 got 4. Thomas Garrett. 
Exchange—30' of No. 73 


instead of No. 785—40 ft. 124 short— 
90° 104—Sect. 37.” 


“Portland, Ore., July 20, 1909. 
Oregon City Lbr. & Mfg. Co., 
Oregon City, Ore. 
Gentlemen : 

With reference to the two No. 82 Sprocket 
Wheels furnished you by ourselves and which your 
Mr. Ixeller advised were defective, would say that 
the order sheet on which these sprockets were en- 
tered has in some way been mislaid, so we beg to 
ask that you kindly give us a memorandum of the 
size of the sprockets and the sections in which they 
were mecluded. 

Yours very truly, 
PACTFIC MACHINERY CoO., 
Thomas Garrett, Mgr.” 
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“49 First St., Portland, Jan. 8th, 1910. 
Oregon City Lbr. & Mfg. Co., 
Oregon City, Ore. 
Gentlemen : 

We wrote you under date of Septr. 1st, request- 
ing that you return the two defective sprockets to 
Seattle, as we had replaced them with other sprock- 
ets. You returned to us here the 12 tooth No. 87 
sprocket at the time you shipped us the boxes, but 
we have never received the 29 tooth No. 82 sprocket. 
Ixindly forward this sprocket to the Puget Sound 
Machinery Depot, Seatle, Wn., advising us at the 
time shipment is made, and oblige. 

Yours truly, 
PACIFIC MACHINERY COMPANY, 
Thos. Garrett, Mgr.” 


RE-CROSS EXAMINATION. 


Q. Mr. Bohn, you don’t seem very positive in 
your recollection of a number of these things. Are 
you quite sure you signed an entirely independent 
guaranty, aside from this one that has been intro- 
duced here? 

A. That is my recollection. 

@. Well, was it on the letter-head of the Puget 
Sound Machinery Depot? 

A. I wouldn't be certain about that, but I think 
it was. I think it was a letter prepared by them, 
and we signed it. 

Q. Whom was it delivered to? 
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A. Delivered to the Pacific Machinery Company. 

Q. Who represented it? 

A. The only man I ever had any transaction 
with was Mr. Garrett. 

Q. Delivered to Mr. Thomas Garrett? 

A. Yes. 

Q. Where was it delivered? 

A. At their place of business. 

Q. At their place of business here in the city? 

A. Yes, down on I’ront Street or First Street. 

Q. When was it delivered? 

A. About the time that we were negotiating for 
this machinery. 

Q. Well, before or after? 

A. It was after. 

Q. Before or after April 29th? 

A. It was after the order was placed. 

Q. Why should vou sign a guaranty when you 
had agreed in that contract to indorse their notes? 

A. Because he asked me to sign the guaranty, 
and we signed it. 

Q. Was it a typewritten guaranty? 

A. Vos, Sir. 

Q. Did you keep a copy of it? 

A. I did have a copy of it. 

Q. Can vou produce the copy? 

A. Leannot. 

COURT: Whom was that signed by—vyourself? 

A. Sigued by Mr. Collins and myself, 


excused. 
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Defendant then offered in evidence the trust 
deed from the Oregon City Lumber & Manufacturing 
Co. to John J. Cooke and J. W. Moffitt and the same 
was received and marked “Defendant’s Exhibit 8.” 
It was stipulated by counsel that the trustees exe- 
cuted to defendant Meyer a transfer of whatever 
interest they had in the property in question. 


Thomas 8S. Garrett, recalled for the plaintiff. 


DIRECT EXAMINATION. 
Questions by Mr. Jones: 


Myr. Garrett, did you present to Mr. Bohn, the 
gentleman who just testified, a guaranty of this 
account for his signature, apart from this contract? 

A, Not apart from it. 

Q. This is the only thing you had him sign? 

A. Yes. 

@. This Exhibit “A”? 

ce SES, 

CROSS-EX AMINATION. 
Questions by Mr. Gearin: 

Do you recall anything about a guaranty signed 
bv him and Collins? | 

A. Oh, ves. This is the one that we have here. 

Q. Outside of that, Mr. Garrett? 

A. No, not outside of that. 


Q. Well, would it be likely to be done with your 
brother or some other officer of the company? 
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A. It would not be likely, because we already 
had all that such a guaranty could cover. 

Q. Well, Mr. Bohn testifies to having paid $100. 

A. Yes. 

Q. Did he pay that to you? 

A. Well, I don’t know whether he mailed his 
check in, or whether I went out and got it, or 
whether I got it. 

Mr. JONES: We will admit there was a pay- 
ment of $100. 

Q. At the time of the payment of $100, Mr. Gar- 
rett, he says he also signed this guaranty. Now, if 
you don’t remember the payment of the $100, isn’t 
it quite likely that the other transaction took place 
with somebody else, too? 

A. You ask if it is likely. It is not likely, be- 
cause no one would want to duplicate a thing like 
that. We had already got all they had to offer in 
the way of personal guaranty, so it is not likely we 
would ask them to do it again. . 

Q. Anyway you don’t recall it? 

A. I don’t know of any such other claim myself, 
J am sure. 

Mr. GEARIN: All right. That is all. 

Excused. 


Edward I. Garrett, called as a witness on behalf 
of the plaintiff, being first duly sworn, testified as 
follows: 
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Question by Mr. Bronson: 


What is your business, Mr. Garrett? 

A. Tam in the machinery business. 

Q. How long have you been engaged in that busi- 
ness, up in the northwest here? 

A. More than 21 years. 

Q. You were connected with the Pacific Ma- 
chinery Company at the time when the sale was 
made to the Oregon City Luinber & Manufacturing 
Company, which is the subject matter of this case? 

A. Yes. ; 

Q. Are you familiar, Mr. Garrett, with the 
method of sale of machinery which is sold to saw- 
mills, lumber mills, on time? 

Ae Yes: 

@. Are you familiar with the use of the phrase, 
“machinery contract”? | 

XG ES, 

Q. What is the significance of that phrase as 
used in the trade? 

A. It is always used by us, and has been. 

Q. But generally speaking? 

A. It is a general term that is commonly used 
in the sale of machinery, whereby the vendor in- 
tends to retain title until the machinery is paid for. 

Q. How does it compare with the phrase ‘“‘con- 
ditional sale”? 

A. Synonymous. 
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Q. You say it is synonymous with that term? 

aA. Yes. 

Q. Ma. Garrett, were you down at Oregon City 
at the time when a sale was advertised to be made 
of the machinery which had been, among others, sold 
by the Pacific Machinery Company to the Oregon 
City Lumber & Manufacturing Company, by the 
assignees? 

A. Yes, [ came from Soutbern California especi- 
allv for that purpose. 

Q. With whom were vou there? 

A. With vou. 

Q. Did vou have any conversation with the bank 
officers—Mr. Mever and Mr. Latourette? 

A. Wedid. You and I were in there together. 

Q. Can you state whether or not, as the result 
of that conversation—or was there more than one 
conversation ? 

A. It is my impression that we were there a 
second time later, after the sale, at another date. 

Q. What time did you go down there during the 
dav? 

A. We were there in the forenoon of the day of 
the sale. 

Q. Early in the forenoon? 

A. Yes, and there after lunch also. 

Q. Did we have a conversation with the people 
in the bank and with the assignees, or one of them? 

A. Wehada conversation with the people in the 
bank, and with at least one of the assignees, and | 
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cannot say whether it was Mr. Moffitt or Mr. Cooke. 
I know we made a particular point of looking them 
up, and went to his office. 

Q. And can you give very briefly the substance 
of the conversations that were had, so far as they 
might include a discussion of what rights you had 
or interests you had, or anything of that kind? 

A. We went to Oregon City on that day, not to 
bid on the machinery, but to notify the assignee and 
whvever might buy it in that we had a claim on the 
machinery, that we claimed title to it until it was 
paid for, under our contract with the purchaser. 

Q. Did you have any further object in attempt- 
ing to negotiate with them about it? 

A. Either at that time or later, we tried to 
arrange with Mr. Latourette to let us handle the 
sale of the entire mill property, believing that we 
were in closer touch with prospective mill pur- 
chasers, and that we could handle it to our mutual 
advantage, taking into consideration our claim on 
the part of the stock we furnished. 

Q. I don’t want to ask you a leading question, 
but what did you say to them in substance, Mr. 
Garrett? I cannot expect you to recall the words 
at this late day. What did you say to them in sub- 
stance, as to what your relation to this machinery 
was? 

A. You mean prior to the sale? 

Q. Yes, prior to the sale. 

A. That we had sold the machinery to the people 
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who owned the mill at the time of the sale, with 
the uuderstadning that we were to retain title to it 
until it was paid for under this machinery contract, 
and that they had failed to carry out that part of 
signing the necessary contract upon the delivery of 
the machinery as it is customary to do, and that we 
still claimed right because of our original contract 
with them. 

Q. What did they say about the propositions 
that were made to them, Mr. Garrett? 

A. I don’t remember what the assignees said at 
all. Mr. Latourette said that he didn’t consider we 
had any claim. In fact, we couldnt get much satis- 
faction—much of a conversation with Shr. Latour- 
ette at the time. 

Q. Are you familiar with the mechanical end 
of sawmills, machinery, etc.? 

A. Yes, eam 

Q. Was any of this machinery, My. Garrett, so 
attached to this null as to render it at all difficult 
to remove it? 

A. None at all. <All of it can be removed by 
simply taking off the nuts, and the bolts that attach 
it to the wood work. 

Q. Would that ah any way tend to injure the 
mill or the machinery? 

A. Not at all. It would not injure the mill 
building or the framework of the mill at all. 

Q. Would it necessitates taking down any of the 
mill building? 
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A. Not at all. We frequently do that. We are 
constantly removing machinery from mills under 
like conditions, without injury to the realty or any 
part of it. 

Q. Are you familiar, Mr. Garrett—you are 
familiar with the value of the machinery, etc.? 

A. Lam. 

Q. Are you familiar with the fair rate of depre- 


ciation on machinery? 

A Aaa, 

Q. Do you know how long this machinery had 
been in this mill, approximately? 

A. You mean at the time of the sale? 

Q. Yes. 

A. It had been in there about twenty months— 
from twenty to twenty-two months. 

Q. Do you know what, as regards the market 
value of machinery, would be a fair rate of depreci- 
ation upon its considering how it had been used? 
Do you know, by the way, whether it had been ex- 
tensively used? 

A. I had been informed that the machinery was 
used little, if any. 

Q. Did you look it over? | 

A. As a matter of fact, I think the mill began 
operation not before August. I think it went into 
the hands of the assignees some time in October. So 
even if it had run all that time, the operation would 
have been very little. 

Q. With the knowlege of those facts, can you 
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state what would be a fair rate of depreciation as 
against its original value? 

A. Most of the stuff could have been sold as new, 
with cleaning up and painting. I[ should think 
fifteen or twenty per cent depreciation would cover 
it fully. It would not have deteriorated that much 
in usefulness, but the salability of some of it would 
have been reduced probably that much, from a mer- 
chandising point of view. 


CROSS-EXAMINATION, 
Questions by Mr. Gearin: 


Miv. Garrett, you have narrated now all the con- 
versation ee you had with those people? 

A. Mr. Gearin, I don’t know that I have related 
all of it. [ have related all that I remember. 

Q. It was substantially just as you have stated 
it? | 

A. I think so. 

Q. Had vou ever up to that time had any conver- 
sation with Mi. Latourette or Mr. Meyer or those 
assignees, or any of them? 

A. Personally, none. TY had been in California 
for several months. 

Q. Do you know about what time it was you had 
that conversation? 

Mr. BRONSON: You mean the time of the day? 

Mr. GEARIN: No. The time of the year or 
inonith. What year was it? 

A. It was in the spring of 1911.) T came back 
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from California in April, for the purpose of being 
present at the time of the sale. ° 

Q. It was in the spring of 1911? 

A. Yes, sir. 

Q. At the time, at all events, that this sale took 
place? 

eres: 

Q. And your original transaction with the Luin- 
ber Company was in 1909, wasn’t it? 

A. Yes, sir. 

Q. You had been advised that there was a fail- 
ure up there, and an assignment for the benefit of 
creditors? 

ae eS 

Q. And that there was a proceeding by the 
assignees to transfer such title as they might have? 
You understood all that? 

a, Ves. | 

Q. That is what brought you up? 

A. Yes, sir. 

Q. Now, Mx. Garrett, there never was any con- 
ditional sales contract signed, was there? 

A. Nothing more than the agreement entered 
into originally, at the time the sale was made. 

Q. What do you mean by the agreement? 

A. It stipulated that—I would like to see the 
wording of that. 

Q. It is that offer you are talking about? This 
is what you are talking about, is it not? That is 
Exhibit “A”? 
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A. The conditional sale feature, or the retention 
of title feature, was covered by our letter in which 
we say, “Transaction to be covered by machinery 
contract, with notes on deferred interest, bearing 
eight per cent.” | 

Q. That is this Exhibit “A”? 

A. Yes, sir. 

Q. Outside of that, there never was anything 
signed by the Lumber Company and your company, 
was there? 

AN, Noes, (think not, 

Q. And this Exhibit, “A” is your letter to the 
Oregon City Lumber & Manufacturing Company, 
in response to their notification that they were in 
the market for this and similar machinery? 

m. Wes sir, 1 thimleso. 

Q. You proposed by this letter to furnish them 
the stuff on the terms set out im here? 

Ay Wes, 

Q. And then Mir. Bohn came down. You know 
Mr. Bohn? 

A. No, I domw't. T never met him. 

Q. Did vou have anything to do with the oral 
transactions, then? 

A. No, hot at all. 

Q. Nota thing? 

A. Nota thing. 

Q. This letter vour wrote, and your transaction 
with it ceased so far as having any dealings with 


anybody is concerned? 
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A. I don’t think I wrote that at all. 

Q. Your brother signed this? 

A. Yes, he was manager of the Portland office. 

Q. You recognize it as the act of your company? 

ay §6esmlrdo. 

Q. I understand vou to say you had no conver- 
sation at all with these people about it? 

A. No, I had none at all. 

@. Did you have until the time vou went up to 
Oregon City, at the time of this assignee’s sale? 

re Tetinle not. 

Q. So that all vou really do know about it, then, 
is what happened up there, and the conversation 
vou had with them, and this offer? 

2s Well, I, of course, Was in a general way con- 
versant with conditions all the time. 

Q. Well, I know, but personally you didn’t 
conduct any of these negotiations? 

A. Personally I had no direct negotiations with 
the people, up to the time we went to Oregon City. 

Q. Well, now, you are Mr. E. I. Garrett, are 
vou? 

A. Wes. 

Q. I will ask you if you didn't file a complaint 
in this court, before this suit was filed, which is 
sworn to by you? 

Mr. BRONSON: We will admit there was a 
case filed. 

Mr. GEARIN: I will simply offer these papers. 
There is no question about it, I think. 
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Mr. BRONSON: Not at all. 

Mr. GEARIN:” We offer the record in the suit 
of The Pacific Machinery Company vy. Oregon City 
Lumber Company, et al., Judgment Roll 5205. 

COURT: Very well; let it be admitted. 

The same was received in evidence and marked 
Exhibit —. 

Q. Which one of the Latourettes, if any one, did 
vou talk to in Oregon City, do vou know? Was it 
this gentleman here? There are two of them. 

A. It was some years ago, Mr. Gearin. I am 
satisfied it is the gentleman with the beard. 

Q. This one over here? 

A. Yes, although of course [ saw hin not more 
than twice. It is five or six years ago. 

Q. This is 4%. Cooke on the corner, and this is 
Mi. Meyer between the two Latourettes. Which one 
of them did you talk to? 

A. IT saw them just once, probably not over 
fifteen or twenty minutes. IT cannot sav which one. 
T am prepared to say that T saw one of the two abso- 
lntely, and possibly both of them. But it was as 
vou-understand, five vears ago, and only for a few 
minutes. 

Witness excused. 

Thereupon the plaintiff rested its case. 
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1). C. Latourette, a witness called on behalf of 
the defendant, being first duly sworn, testified as 
follows: 


DIRECT EXAMINATION. 
Questions by Mr. Gearin: 


Mr. Latourette, you live in Oregon City? 

iD Wes) sir: 

Q. What is vour business? 

A. Tama banker. 

Q. Were you engaged in that business in the 
spriune or told? 

im Ves sit. 

Q. Do you recall having seen Mr. Garrett in 
Oregon City about that time? 

A. Yes, I think I do, along about the time of the 
sale. 

Q. This gentleman that was on the stand. You 
recall the time that the property of the Lumber 
Company was sold by the receiver? 

NCES, ST ug 

Were you present at the sale? 
Wes Sir. 

And Mr, Meyer bought it, did he? 
Wes, sir 

For the bank? 

Exe eitece 

Q. Did vou have any conversation at that time 
with My. Garrett, in regard to the property, and 
the sale, and the proceeding generally? If you did, 
state to the Court what it was. 


a 242 > 
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A. I remember that Mr. Garrett came into my 
office on that day, the time the sale was to occur, 
and said they had come over to attend the sale. I 
think there was someone with him—TI don’t remem- 
ber who it was; an attorney, I think, though, was 
along with him. And I think he inquired for C. D. 
Latourette. That is the gentleman that sits yonder, 
the one that had charge of that matter. But there 
was very little said between us in regard to the 
matter. 

Q. Did he tell you in that conversation, Mr. 
Latourette, that the Pacific Machinery Company 
owned that property, and that the Lumber Com- 
pany had only a conditional bil of sale of it? 

A. To my best recollection, there was nothing 
said about that matter. I remember afterward, 
after the sale, and after—well, perhaps a week or 
ten days later, perhaps longer than that, C. D. 
Latourette had been to Portland, this city, to attend 
a conference between Mr. Garrett and some others, 
in regard to their taking over the property and pay- 
ing five thousand dollars. When he came back from 
that sale, he said they had made some claim here 
that they were the owners of that property, and I 
remember I was very much surprised at any claim 
of that kind being made, because T didi’t know until 
that time about any such claim. 

Q. That was after the sale had been made to 
ML. “VMigayet? 

\. eset 
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Q. About how long after? 

A. Oh, at this distance it would be hard for me 
to remember the length of time. Probably a week 
or two—two weeks. It might have been a month. 

Q. Up to that time, you had never heard of that 
elaim? 

A. No, to the best of my recollection, that was 
the first time. 

Q. When you say “C. D.” there, you mean C. D. 
Latourette? 

A. C. D. Latourette, ves. 

Q. And the whole property was sold together— 
land and building and machinery and all, was it? 

A. No land. There was a lease. The building 
is on leased ground. The machinery is in a build- 
ing that is on leased ground. I have tried to recall 
that conversation. Of course, it was five or six 
years ago, and a great many things have occurred 
between that and this. I have tried to recollect that 
something might have been said that would put us 
on notice of that fact, but I cannot recall anything 
that would put us on notice of the fact of their 
ownership. 

Q. Your best recollection is now, then that you 
didn’t know anything about it? 

A. Yes, sir. 


CROSS-EXAMINATION. 


Questions by Mr. Bronson: 


Do you recall, Mr. Latourette, any of the cir- 
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cumstances of the conversations that were had 
there? I will put it to you another way. 

A. Yes, I can remember. JT can remember Mr. 
Garrett’s coming in, and inquiring about the sale, 
and I remember I told him that Mr. C. D. Latour- 
ette, I think, had charge of that matter; I was not 
paying very much attention to it. 

Q. Don't vou recall, Mr. Latourette, that Mr. 
Garrett and I tried to induce you to make some 
arrangements with us at that time to let us handle 
the sale of the property? Don't vou recall that. I 
don’t mean to handle that sale. T mean to handle 
the disposition of the property to be sold. - 

A. JT think there was something said about that 
m my presence there. Perhaps C. D. was present. 


Q. Do you remember you turned us down very 


abruptly, don’t you—yvyou wouldn't consider it at all. 

A. No, I don't remember that. Maybe I did, but 
1 don’t remember that I turned you down abruptly. 

Q. It is a long while ago, and I am seeking to 
refresh your memory with certain facts. IT thought 
perhaps T might accomplish that object. 

A. I know we wanted to get the money out of 
that property. T am very sure if vou had wanted 
the property, vou would have gotten it. 

Q. In that connection, domt you remember vou 
said, “Weng well, séntlemen. You can pay ws off, 
if you want to, and take this property?” 

A. I dowt remember that conversation; but [ 
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may have said it. Probably would bave said it if 
vou had offered to pay it off. 

Q. You of course would recall this probably, 
that we came down there claiming to have some 
status, some right to deal with you, some reason. 

A. You came down to attend the sale, I think I 
understood, that sale was coming off that morning? 

Q. The sales were made by bids, weren't they? 

A. Yes. 

Q. We made no bid there? 

A. You made no bid, as far as I recollect. I 
think you talked about putting in a bid, but I don't 
recall that you put one in. 

Q. Don’t vou recall this conversation: That Mr. 
Garrett said to you, “We are in this business, Mr. 
Latourette. We are familiar with machinery. We 
can handle this machinery and get more out of it 
for both of us than you can.” 

A. No, I don't remember that. 

Q. Do you remember our saying that we would 
sell that machinery and would pay you all of your 
money if vou would let us handle it, before we paid 
ourselves anything? 

A. No, I don’t remember that. I don’t think 
that was said. It might have been. 

Q. You don’t recall very much about the trans- 
action? You vemember vou had some people in 
there on a real estate deal at the same time, and 
that this conversation took place in the back office? 

A. I remember it was in the back office, but 
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whether there was anybody in there about some 
real estate, I don’t remember that. No, I don’t re- 
member that vou were the attorney, or the man that 
was with Mr. Garrett. 

Q. You don’t remember me at all? 

A. JI remember Garrett, but I don’t remember 
that you were the man. 

Q. Mr. Garrett is a more striking looking man 
than I. 

A. Did you have a moustache then? 

A. No, I have never worn a moustache or any 
beard. 

Mr. GEARIN: We will admit that you were the 
man. 

Mr. BRONSON: JI don’t think of anything that 
JT can recall now, to bring it anv more clearly. That 
is all. 


RE-DIRECT EXAMINATION, 


Q. Mr. Latourette, counsel asked you about 
some conversation between you as to their proposing 
to pay the bank’s claim, or suggesting it might be 
paid. What was the bank's claim? 

Mr. BRONSON: No, T didn’t say that. T asked 
him whether or not he recalled that we proposed to 
him if he would let us have the sale of this property. 
That is another thing. Don’t you remember that we 
stipulated that if vou would let us have the handing 
of that machinery for a period of time of about a 
year, that we agreed with you that if we could not 
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sell it for enough to pay your claim and something 
on our own, we would sell it on your account? 

A. No, sir. 

Q. Don’t you remember that we asked for time, 
or had Mz. Latourette, in other words, for some 
time? 

A. I don’t think from me. I don’t think you 
asked for any time. You may have from Mr. C. D. 
Latourette, possibly, but I don’t think you did 
from me. 

Mr. BRONSON: -No, I don’t think we saw Mr. 
C. D. Latourette that day. 

RE-DIRECT EXAMINATION (Resumed). 

Q. I put it the bank’s claim, counsel says your 
claim. What was that? 

A, You mean the amount of the claim? 

Q. Yes, and the nature of it. 

A. About $17,000, I think, at that time. There 
was a chattel mortgage and some notes, and an 
overdraft in the bank, and I think it ran up to some 
sixteen—fifteen or sixteen or seventeen thousand 
dollars. 


RE-CROSS EXAMINATION. 


Q. Dot you recall this, Mr. Latourette, that we 
spoke of the fact that vou had security on more of 
this property than we had? In other words, you 
had security against all of that property, we only 
claimed a conditional sale against the part that we 
sold them? 
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A. No, no, I don’t think there was anything of 
that kind said. 
Witness excused. 


I. T. Meyer, a witness called on behalf of the 
defendant, being first duly sworn, testified as fol- 
lows: 


DIRECT EXAMINATION, 
Questions by Mr. Gearin: 


What is vour business, Mr. Meyer? 

A. Banking. 

Q. Where? 

A. First National Bank, Oregon City. 

Q. Were you engaged in that business in the 
speme of 1117 

A. IL was, 

QM. Do you recall the time of the sale by re- 
ceivers of this property about which this litigation 
was Started? 

As Micsreir 

Q. Were you present at that time? 

A. Atethemsale? 


(). Yes. 
’ No, [owas not. 
Q. J will ask you if you bid in the property? 


A. Our attorneys bid it in, Mr. C.D. Latourette. 
Q. And they say the transfer was made to vou? 
A. “To Tile; wes 
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Q. Up to that time, Mr. Meyer, I will ask you 
if you were informed by anyone, or had any knowl- 
edge that the Pacific Machinery Company claimed 
title to that property or any part of it? 

A. I did not know of any. 

Q. Do you remember Mr, Garrett and Mr. Bron- 
son being there, at that time when the bids were 
opened? 

A. I do not. 

@. Did you have any conversation with them? 

A. Wel, if anybody would call, why, T would 
direct them to Mr. Latourette. 

Q. So nobody told you anything about it; you 
told nobody anything about it? 

A. I didn’t tell anybody. 


CROSS-EXAMINATION, 
Qeustions by Mi. Bronson: 


You were acting in some capacity in the bank 
there that morning? 

A. Cashier. 

Q. Were you cashier? 

A. Yes. 

Q. I know you were cashier or teller. Don’t 
vou remember Mr. Garrett and me coming there to 
you before the bank opened? 

we oeeNoe sil, | do not. 

@. Your telling us that when we told you what 
our business was, that we would have to see My. 
Latourette? 


116. 7. Meyer ts. Pacific Meehmery Co. 


(Testimony of I. T. Meyer.) 


A. Well, now, it might have been you folks that 
came in, but if it was, I don’t recognize you, because 
the thing of it is that the party that I think that 
was in there inquiring about the machinery or about 
the mill, had come in during banking hours, and I 
directed them to the banking room; that is, into the 
law office, to Mr. Latourette. 

Q. Yes, but don’t you recall, Mr. Meyer, Garrett 
and I coming in there before the bank opened? 

No, I do not. 
Shortly before banking hours? 
I do not recall it. 


Oror 


Don’t you remember our coming in there and 
telling you in substance that we had a claim on this 
property, and that we didn’t want to buy it—bid 
it in; we understood the bank had some interest in 
it, and inquiring as to when we could see Mr. 
Latourette about it? 

A. No, havent — 

Q. You don't recall Mr. Garrett and I coming 
iMedia lie 

A. I do not. 

Q. You are the cashier of the bank? 

A. Teear. 

Q. And you bought this in for Mr. Latourette’s 
account? 

A. That is the idea. 

Q. For the bank’s account? 

Witness excused. 
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J. J. Cook, a witness called on behalf of the de- 
fendant, being first duly sworn, testified as follows: 


DIRECT EXAMINATION. 


Questions by My. Gearin: 


Mr. Cook, where do you live? 


A. 
Q. 
A. 
Q. 


Oregon City. 

How long have you lived there? 

Oh, I have lived there al! my life, practically. 
Do you remember the time of the failure of 


the Oregon City Lumber Company? 


A. 
. Assignment for the benefit of their creditors? 
. Yes, sir. 


Oreo 


you? 
A. 
Q. 


Yes. 


They made an assignment to whom? 
To Mr. Moffitt and myself. 


. You were the assignees under the statute? 


One of them. 


. You took possession of all the property, did 


Wes, sir. 
You had a sale of that property up there, 


had you? 


AY 
Q. 
ay 


Yes. 
Do you remember when that sale was? 
I don’t recall the day exactly, because it has 


been a long while ago. It has passed from my mind. 


Q. 


T think it is agreed it was some time in the 


Sprime of 111. 


aN 
Q. 


pees iT. 
Do vou know Mr. Bronson or Mv. Garrett? 
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AAI No; sit: 

Q. Do you recall seeing them in Oregon City at 
the time of that sale? 

A. No. I don’t remember seeing them before. 

Q. At the time of the sale, or up to that time, 
had anybody told you that the Pacific Machinery 
Company, or anyone, claimed title to any of that 
property? 

A. No, sir. 

@. Outside of the Lumber Company? 

A. Now sii: 

Q. No such claim) was made before the receiver? 

Aa Woy sie 

Mir. BRONSON: You are asking, as far he is 
concerned? 

Mr. GEARIN: Oh, yes. 

Q. How was the sale made? By sealed bids, 
MS TU: 

A. J disremember now. 

Q. At all events, it was sold to Mr. Meyer? 

A. Yes. 

Q. And he was put in possession of the prop- 
erty, waselie? 

A. JT presume so, yes. We turned it over to him. 

©. You sold it all? 

Rew Yes. 

Q. The building and Jeasehold, whatever it was? 

A. Yes. 


Q. This machinery that is talked of here, do you 
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recognize what we are talking about, the machinery 
that is involved here? 

A. I think I do, yes. 

Q. State whether or not that was a part of the 
building? 


A. Well, the machinery was in the building. 
Q. Yes, affixed to the building? 

An ies; 

Q. For the purpose of a sawiill? 

seus) ES, 


Q. At that time, Mr. Cook, what business were 
vou in? 

A. I was in the hardware and implement busi- 
nes at that tine. 

Q. Now, where was your store situated? 

A. Well, it is in the same block, this side of 
where the bank is. 

@. You have been in that business ever since? 

A. Until about a vear ago. I am in the post- 
office now. 


CROSS-EXAMINATION. 


Questions by Mr. Bronson: 


My. Cook, where is Mr. Moffitt? 

A. I don’t know where he is. I wnderstood he 
was in California. 

Q. Who made the sale, vou or Mr. Moffitt? 

A. J don’t remember which one of us. 

Q. You don’t remember which one? 

A. No, we was there. 
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Q. Is vour office, or did he have an office on 
the opposite side from the bank, and either a little 
toward Portland as the street railroad runs, or else 
Just a litle way the other way and upstairs, at that 
time? Did one of you have an office there? 

A. I disremember where his office was. Mine 
was in the store, though, in the same block this 
side. 

Q. Down on the ground floor? 

A. Yes, sir. 

Q. Well, then, didn't he have an office across the 
Sunect. 

A. [ domwt know. 

Q. This sale really consisted of opening a_ bid, 
or opening a letter? That is what it amounted to, 
isnt it? 

A. I forgot. I disremember postively just how 
the sale was made. 

Q. You don’t remember. I want to be perfectly 
frank—we haven't any desire to win this case by 
any possible misrepresentations. T will state to the 
Court frankly T domt know whether it was Mr. 
Cook or Mir. Moffitt in that particular. My memory 
in that regard is as defective as his. [ only remem- 
ber certain transactions in connection with it. 


RE-DIRECT EXAMINATION, 


Q. Where is Mr. Moffitt, do vou know now? 
A. TFT don't know where he is. J] understood he 


had gone to California with lis family. 
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Q. You recall now, Mr. Cook, that notices were 
published of that sale in the newspaper? 
A. Yes, sir. 


RE-CROSS EXAMINATION. 


‘Q. Ma. Cook let me ask you a question. Do you 
remember a discussion which took place that day 
with reference to a prior mortgage on this property 
held by a man in California? 

A. 0, sil. 

Q. Whose rights were claimed to be better than 
both the Latourette claim and our claim? 

Ee NOs Sil". 

Q. You don’t remember anything about that? 

ie Noy SIT. 


Witness excused. 


C. D. Latourette, a witness called on behalf of 
the defendant, being first duly sworn, testified as 
follows: 


DIRECT EXAMINATION. 
Questions by Mr. Gearin: 
Mr. Latourette, vou are an attorney, and reside 
at Oregon City? 
Dee Yeow sit. 
Q. You are attorney for the bank—what is the 


name of the bank? 
A. The First National Bank. 
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Q. Do you recall the transaction with reference 
to this machinery with the Lumber Company, the 
Pacifie Machinery Company, and the time of the 
sale, and all of that? 

Aa es eiciie 

Q. You had charge of this proceeding as attor- 
ney for the bank, did you? 

A. Yes, and for the assignees. 

Q. For the assignees. And did you prepare the 
papers, the notices of sale and publication, and such 
proceedings as were had with reference to it? 

A. Yes, sir. The sale was to be on sealed bids, 
and there was publication im the Portland papers, 
or at least one of them, and then there were postal 
cards, printed notices of the sale, sent out to a good 
many mill people: published also in the Oregon City 
paper. 

Q. Were vou there at the opening of the bids? 

A. Yes. 

Q. Who else was there? 

A. Well, I dont recollect about that. There 
was no bid except the bid of the bank, or of M1. 
Mever for the bank. 

Q. Mr. Mever made a bid, and it was the only 
Lucie 

A. Ves, 

(). And the property was sold to Mr. Meyer? 

A. Yes, sir. And a bill of sale made at the time 
by ihe assignees, both of them. 

Q. Tlad you, as attorney for the bank, or as 
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attorney for the receiver, or in any capacity, or at 
all, ever been informed up to that time that the 
Pacific Machinery Company claimed any title to 
that property? 

A. No, sir, none whatever. 

Q. When did that matter first come to be 
talked of? 

A. Well, on the day of the sale the Garrett 
brothers came up— 

Q. Garrett brothers? 

me jecs, Sir 

Q. Both of them? 

A. I think thev were both there. I know this 
gentleman was there. That saie had ben put off, 
postponed for several months, at the request of Myr. 
Garrett. 

My. BRONSON: What is that, Mir. Latonrette? 
I cannot hear what you say. 

A. It had been postponed—the advertisement of 
the sale had been postponed because Mr. Garrett 
was figuring on organizing a company to take over 
that property, and it was understood that his 
brother—this gentleman here—was coming up from 
California, and we held the sale off until a time 
when this Mv. Garrett wonld be able to be here. 
And there was an understanding between the other 
Mr. Garrett and this one, too, when he came that 
morning, that we were to bid that property in, and 
that the Garretts, or they had connections they said, 
by which they could organize a company, and take 
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that propery over at what we had in it, or what the 
bank had in it, with the interest. That is all we 
wanted to get out of it 


all we expected to get. And 
IT think they were both there that morning, and Mr. 
Bronson, too, as [T remember. But I don’t think 
they stayed to the sale. 

@. They knew of the sale? 

A. Oh, yes, they knew of the sale. And after 
the sale—now, the understanding was that they 
were to pay five thousand dollars down, and have 
terms on the balance. Shortly after the sale, the 
other My. Garrett who was residing in Portland 
came up and said that they were unable to raise 
five thousand dollars, and wanted to have the prop- 
erty turned over on the payment of two thousand 
doHars. And after some little talk, and I think con- 
sultation with my partner, I told him that we would 
be satisfied. 

Q. Well, now, you mean upon payment of two 
thousand dollars, and what provision was to be 
made for the balance of the bank's claim? 

A. Well, they were to make quarterly payment 
of the balance. 

Q. Tlow much was the bank’s claim? 

A. Well, T forgot how much that was. At that 
time. | think they owed the bank about fourteen 
thousand dollars. It might have been twelve. 

O. The bank had a mortgage, didn’t it? 

A. Yer: 

Q. Now. go right along with vour story. 
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A. So then he went off to Portland again, and 
it ran along for some little time—probably it might 
have been two or three weeks. 

Mr. BRONSON: Is there anything material, Mr. 
Gearin, in any subsequent transactions? 

Mr. GEARIN: It is only the conversation that 
was had right down here. 

Mr. BRONSON: TI have no particular objection 
only it is filling the record. 

@. You came down to Portland? 

A. One day IT got a telegram from My. Garrett 
wanting to know if T could come down. I told him 
T would be down in the afternoon. He said that 
Mr. Bronson was over from Seattle and wanted me 
to come down. I think I came down early, and My. 
Moffitt came with me. He said he wanted to see me 
about that machinery, and so when I got down here, 
Mr. Bronson was in their Office, and Mr. Bronson 
did most of the talking, and he said he wanted 
us to turn that machinery over, the whole plant over 
to Garrett, and give them two years to make the 
first payment, taking it out what we had in it. Well, 
I says, “Mr. Bronson, we can’t do that.” 

Mr. BRONSON: We made a number of propo- 
istions to settle this thing since. I don’t think they 
are material. 

Mr. GEARIN: T want to show this is the first 
time Mr. C. D. Latourette ever heard of the claim of 
the Pacific Machinery Company. 

Mr. BRONSON: He has testified to that. 
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My. GEARIN: No, he hasn't. | 

Myr. BRONSON: He said he didn't know about 
it before. 

A. Then Mr. Bronson said, “If you don't do 
that’—of course there was some more talk—if you 
don’t want that I won’t give it, at that meeting— 
but Mr. Bronson said, “Well, if vou domt do that, 
-we are going to make a claim for that machinery.” 
“Why,” I says, “what do you mean?” and he says, 
“Conditional sale contract.” “Well,” I says, 
“where is your conditional sale contract?” 
“Well,” he says, “we haven’t got any in writing, 
but,” He Snvs, “ave were” to “cet one” ~ "Well 
now,” I says, “this is a pretty time to speak about 
anything of that kind.” And I got up and TI told 
him that we couldi’t consent to giving him two 
vears on the first installment, after they had agreed 
to pay five thousand dollars down, and then T had 
come down to two thousand dollars. 

Q. Is that the first time that vou ever heard of 
this conditional sale? 

A. That is the first time that I ever heard of it, 
ves, 

Q. Where is Mr. Moffitt? 

A. T heard he was in California. | think he has 


been down there for several weeks. 
CROSS-EX AMINATION, 
Questions by Mr. Bronson: 


We have had a number of conversations, your- 
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self and myself, Mr. Latourette, subsequent to that 
time, and proposals? 

A. I don’t think we ever talked any except that 
morning of the sale that you were up there. I can- 
not recollect now, Mr. Bronson. 

Q. Didn’t I meet you a few months later, down 
here in Portland, and have a talk with you in Port- 
land, up here at this Club here? 

A. A few months later? 

Q. Yes. 

«A. Where? At what place. 

Q. Up at the Club, about a block or two beyond 
the Portland Hotel? 

A. Yes, J remember meeting you up there. That 
was since the sale. - 

Q. We had a talk there about it, too, didn’t we? 

A. Since the sale, yes. 

Q. We hada talk here three or four months ago 
about a settlement? All I am getting at—we have 
had a number of conversations trying to adjust this 
iat ter? 

A. I think perhaps three different occasions. 

Q. Well, now, you were present when we talked 
with the other Mr. Latourette in Oregon City? 

A. Why, I remember when you came in there, 
and we were both there. I don’t know how many 
times you talked with him. I remember when you 
came in. 

Q. Where did this sale take place? 

A. There at our office. 
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Q. In the bank? 

A. Yes. 

Q. And the sale consisted simply in opening a 
leiter, didn’t it? 

A. Yes; sealed bid. 

@. You were attorneys for the assignees? 

ee ies. 

Q. You were attorneys for the bank, and attor- 
ney for Mr. Mever? 

A. Well, I was not acting then for the bank. I 
was acting for the assignees. IT was not acting for 
Mever—TI was acting for the assignees at that time. 

Q. But Mr. Garrett and I did not attempt to 
negotiate with vou at that time. We had _ been 
turned over to the other 40. Latourette as the man 
who would handle any settlement that was made, 
weren't we? 

A. Well, I dowt know whom you had_ been 
turned over to. I knew that you were figuring. The 
Garrett’s claim was the largest claim outside of the 
bank, and T understood they were interested in try- 
ing to get thelr money. They had agreed to take 
stock for thei claim. 

Q). We had a miunber of different propositions 
that were suggested, didn’t we? 

A What? 

Q. IT say, a number of different propositions 
during the day, were suggested by Mr. Latourette, 
or by ourselves, with reference to this matter? 

A. T dowt think that any but one proposition 
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except as to the amount that they were to pay down. 

Q. Hadn't that proposition of buying this whole 
mill—pour property, I mean to say, the mill in- 
cluding all that your chattel mortgage covered—- 
that had been taken up with Mr. Tom Garrett sev- 
eral weeks prior, hadn’t it? 

A. To the sale? 

Q. Prior to the sale. What I mean is this: 
Prior to this sale, say just roughly two or three 
weeks or a month, there had been some negotiations 
between Mr. Tom Garrett and the bank down there, 
with reference to buying all of the machinery in the 
mill—everything—not simply what we had sold 
them, but all of it? 

A. The sale was put off to accommodate him, to 
oblige him. 

Q. And that was on the theory that perhaps 
he could arrange a scheme to buy the whole mill? 

Ee ees, 

Q. Now, that was one of the things, of course, 
you were talking about the day the sale took place? 

A. Oh, ves. I think My. Garrett was up a num- 
ber of times. 


Q. Are you positive, Mr. Latourette—I am not 
impeaching your word, of course; I know that—but 
are you positive at this time that either Mr. Edward 
I. Garrett or myself, or Mr. Thomas Garrett ever 
said anything about the fact that we had sold this 
machinery to the Oregon City Lumber & Manufac- 
turing Company, upon agreement for conditional 
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sale, and that we were asserting that we had some 
iets iene? 

A. Yes, you never— 

Q. What? 

A. You nor no one else ever intimated to me 
until that meeting. 

Q. Tam not saying to you. IT am simply saying 
as to what you might have heard from your brother. 

A. No, sir, I never heard anything about it. 

Q. We didn’t have much negotiation with you 
that day, did we? 

A. Down here? 

Q. Down at Oregon City on the day of the sale. 
You were not then negotiating with Mr. Edward I. 
Garrett and myself. You did not conduct the ne- 
eotiations? 

A. Well, my recollection is, Mr. Bronson, that 
Mair. Garrett, the younger Garrett— 

Q. I don’t say anything about—Mr. Thomas 
Garrett was not there at that time at all. 

A. Well, maybe not, but T say before that, we 
had everything all worked up, as TF understood, and 
he was waiting for his brother to come. 

Q. That may be. Tam not discussing that with 
you at all. Jam merely asking you whether or not 
at the date of the sale My. Edward Garrett and I 
dealt with the other Mr. Latourette—if that is not 
Elie Lach. 

A. Well, I dot have any recollection about how 
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much conversation we had, but Mar. Garrett under- 
stood the arrangement that was to be made. 

Q. Oh, that all may be. 

A. He told me that. 

Q. The arrangement never was perfected; that 
is all, ist 1? i 

A. Well, he never came through. 

Q. There was a proposition made, but it never 
was finished out into an agreement? 

A. That is right. 

Witness excused. 

Defendant then rested. 


At the close of all the testimony and before the 
Court had rendered its decision, the defendant ten- 
dered and requested the Court to make and find the 
following 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW, 


I. 


That on or about the 29th day of April, 1909, the 
plaintiff sold te the Oregon City Lumber & Mantufac- 
turing Company, a corporation under the laws of 
Oregon, all of the personal property described in 
Plaintiff's Complaint herein and delivered the said 
property to the said Oregon City Lumber & Manu- 
facturing Company at various times during the 
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spring and summer of 1909, the last delivery being 
made about the 9th day of September, 1909. 


I. 


That said machinery was sold to the said Oregon 
City Lumber & Manufacturing Company for the pur- 
pose of having the same installed in and to become 
a part of a mill then in course of remodeling by said 
Oregon City Lumber & Manufacturing Company, 
and that the plaintiff had full knowledge at the time 
of such sale of the purpose for which said machinery 
was purchased and would be used. That when the 
said machinery was received by the said Oregon 
City Lumber & Manufacturing Company it was 
immediately affixed to and became a part of the 
said mill owned by said Oregon City Lumber & 
Manufacturing Company and still remains so at- 
tached to and a part of said mill. 


ae, 


That on or about the 11th day of November, 1909, 
said Oregon City Lumber & Manufacturing Com- 
pany became insolvent and made an assignment of 
all of its property, including the property described 
in the plaintiff's complaint, for the benefit of its 
creditors. 

TV. 

That on the 21st day of April, 1911, after having 
given due notice as provided by statute, the as- 
signees of said Lumber Company duly and regularly 
sold all of said property to the defendant im this 
suit and delivered possession thereof to said de- 
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fendant. That the plaintiff in this suit had actual 
notice thereof and was present at the time of said 
sale and made no objection thereto. 


Vv. 


That no formal written contract was ever en- 
tered into between the plaintiff and said Oregon City 
Lumber & Manufacturing Company and that the 
only writing in relation thereto was the paper in- 
troduced in evidence by plaintiff, marked Exhibit 
“A,” and is in words and figures as follows: 


“Portland, Oregon, April 29, 1909. 
Oregon City Lumber & Mfg. Co., 
Oregon City, Oregon. 


Gentlemen: 


We propose to furnish you machinery in accord- 
ance with attached specification for the sum of 
$4695.00, including a 11x14 Beck type engine feed, 
which is not mentioned in the specifications, de- 
livery to be made at Portland. Terms to be $1500.00 
cash on arrival of the machinery, balance to be paid 
in equal payments of two, three, four, and five 
months dating from shipment of machinery. Trans- 
action to be covered by machinery. contract, with 
notes on deferred payments bearing interest at 5%, 
notes to be endorsed by the Company as well as by 
your Mr. Bohn and Mr. Collins, personally. 

Yours truly, 
PACIIIC SACHINERY COMPANY, 
Thos. Garrett, Mgr. 
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Aceepted. 
Oregon City Lumber & Manfg. Co.; 
By Wim. C. Bohn, Prest., 
George W. Collins.” 
WITH 
“Specifications of Saw Mill Machinery for Oregon 
City Lbr. & Mfg. Co., Oregon City, Oregon, from 
Pacific Machinery Company, Portland, Oregon,” 
attached. 
ae 
That the defendant is now and ever since the 
21st day of April, 1911, has been in possession in 
Clackamas County, Oregon, of the personal prop- 
erty described in Plaintiffs Complaint, and of the 
mill, mill building and property to which said per- 
sonal property was and still is attached, as set out 
in Pivdine sie 
Ae 
That no memorandum of the sale evidenced by 
said written memorandum described in Finding V 
herein, stating the terms of said sale or any de- 
scription of the said personal property or signed 
by the vendor or vendee, nor any memorandum 
whatever was ever filed in the County Clerk’s office 
or Recorder's office of the said County of Clackamas, 
at any time. 


As to Conclusions of Law, the Court finds: 


A 


The transaction between plaintiff and the Oregon 
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City Lumber & Manutacturing Company, evidenced 
by said written offer and acceptance, as set out in 
Finding V herein, was an absolute and not a condi- 
tional sale and vested the complete title in the Ore- 
gon City Luinber & Manufacturing Company. 


IT. 


That when said personal property became affixed 
to the mill building it became a part of the realty 
and was no longer a subject of replevin. 


If. 


That the plaintiff by permitting the sale by the 
Receivers of the Oregon City Lumber & Manufac- 
turing Company to the defendant and by being 
present at said sale and by not objecting thereto 
must be held to have waived any rights which up 
to that time it might have had and is now estopped 
to assert such or any rights in opposition to the title 
of the defendant to said property. 

1 

That by the provisions of Section 7414, Lord's 
Oregon Laws, although the transaction of April 29, 
1909, might have been intended by the plaintiff to 
have constituted a conditional sale, retaining title 
to the property in plaintiff, yet plaintiff not having 
filed said paper in accordance with the provisions 
of said section, the condition became void and the 


title vested absolutely in the Oregon City Lumber 
& Manufacturing Company. 
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That defendant is entitled to judgment for his 
costs and disbursements. 

The Court refused to make or find the foregoing 
Findings of Fact and Conclusions of Law, or any of 
them, and the defendant was duly allowed an ex- 
ception to said ruling as to each of said requested 
Findings of Fact and Conclusions of Law. 

The foregoing proposed Findings of Fact and 
Conclusions of Law, as they do not appear upon the 
record, are hereby incorporated by the defendant 
into this, its Bill of Exceptions. 

Hereunto annexed are all the exhibits mentioned 
in the foregoing transcript of the testimony offered 
~ and received upon the trial, and the said transcript 
and the said exhibits constitute all the evidence 
offered and received upon the trial of said cause, 
and the said exhibits are hereby by reference there- 
to, made a part of this Bill of Exceptions, which is 
signed, settled and allowed by me this 9th dav of 
November, 1916. 

CHAS. I. WOLVERTON, 
Judge. 

Filed November 9, 1916. 

G. FL ALATIVS, Clerk. 


The exhibits offered and received upon the trial 
of said cause, referred to in the foregoing Bill of 
[exceptions and not included therein, are in words 


and figures as follows, to-wit: 
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DEFENDANT'S EXHIBIT 2. 


Portland, Oregon, Dec. 9, 1909. 

We have examined the attached proposition of 
reorganization of the Oregon City Lumber & Manu- 
facturing Co., as proposed by the creditors of said 
company whose signatures appear to said list. From 
it, we gather that the following is the scheme: 

That the said corporation’s authorized capital 
stock at this time is $75,000; that of this $41,000 
has been subscribed and paid in. That it is pro- 
posed to increase this to $100,000 as provided by 
statute. 

That the creditors will then take $50,000 of the 
increased capitalization, or an amount equal to 
their total claims against said concern, whether it 
be more or less. 

That said stock is to be issued to them under 
such an arrangement of the by-law as will make 
said stock preferred and will be issued to the cred- 
itors of said concern signing said list in an amount 
equal to their respective claims upon the surrender 
to the corporation of such claim, stock to be issued 
as fully paid up and non-assessable, the surrender 
of the claim to be taken as payment therefor. 

That the holders ‘of this preferred stock shall 
then taken over the management of the affairs of 
this corporation, free and clear of any interference 
on the part of the original holders and operators 
thereof, and continue to manage it until such time 
as the proceeds from said management shall satisfy 
all of said claims or retire said preferred stock in 
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pursuance of the by-laws to provide for said retire- 
ment, together with 6¢¢ annual dividends to be 
guaranteed thereon. 

That when said stock is taken up and retired, 
and the face and dividends earned thereon paid, 
that the management and control of said corpora- 
tion shall be returned to the original stockholders 
thereof. 

That subscribing and signing of this statement 
and consenting to said arrangement does not bind 
the undersigned to advance or subscribe any cash to 
the advancement and carrying out of this arrange- 
ment, and they shall not be considered and held as 
liable for the payment of any cash, or assuming any 
liabilitv in connection therewith, further than the 
cancellation of their said claim, and that any pay- 
ments of advancement of cash hereafter to be used 
in the operation of said plant by these or other of 
said creditors signing said list shall be wholly vol- 
unitary on their part, and a matter to be hereafter 
considered. 


GLARISE VWIESONSLUBIBIE CO. ....... % 201.94 
sv G. W. Stapleton, its atty. 

OREGON LUMPBTOE @O, .....6. 65.05 58ss 1127.45 
sv G. W. Stapleton, atty. for clanrt. 

Prec WMC +... ee. eee 428.70 

BRAT NG OMIA «4 2s ee sss eee ee 489.45 

i] “PRIM se See, BA pas os eo hee 132.00 

cea. CHO... es fo 5 oe $3.65 


OrAgon Gite WitepRise........-.6-eeee., AT 25 
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IN CONSIDERATION of the promise of the 
directors and officers of the Oregon City Lumber 
& Manufacturing Company to reorganize the affairs 
of said Company and to relieve the said Company 
from its embarrassing position, and other consider- 
ations, we, the undersigned, hereby subscribe to the 
capital stock of said corporation the number of 
shares set opposite our names at $100.00 each, upon 
the understanding and express agreement, to-wit: 

That said shares of stock are to be delivered to 
us upon condition that the same shall be an offset 
against the claims that we now have against said 
Company, and the certificates of such stock shall 
read to be non-assessable and to be of the first issue 
of $50,000, preferred stock of said Company, said 
stock to return dividends of 6% per annum, pay- 
able before any dividend shall be declared upon 
common stock, and that said stock shall be retired 
and taken up by order of the directors of said Com- 
pany at any future time by payment of the face 
value thereof, together with 6% per annum since 
the last dividend theretofore declared thereon, but 
it being understood that a retirement of such stock 
shall be pro rata upon the amount issued, and not 
otherwise; and that the said corporation shall not 
be capitalized by any supplemental articles, or 
otherwise, in excess of the sum of $100,000 without 
the express consent in writing of each and every 
holder of such preferred stock. 

Dated November 9th, 1909. 
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J. W. Moffiatt, Oregon City, Ore.....$ 2,000.00 
Heer, Bamnes .o.4...2.. see eee 11,255.54/100 
Portland Machinery Co., T. H. Comer- 

ford: DVCASMUGw eee ee eee 106.87 
J. KE. Haseltine & Co., W. C. Haseltine, 

2 a es el i ag i 251.42 
Pacific Machinery Co., by Ira Bron- 

SOny ON CU PMO N ee kaon ne oe 0,424.86 
Smith & Watson fron Works, Robt. 

Coulicie eae sees... ae 486.66 


Crane Co., by E. H. Webb, Cashier... 22s 
Willamette & Columbia River Towing 


Go:, in, Wi omes, Sec. ......... 400.00 
Standarml box & LOreG@o, ........... 736.09 


S. Cee rinber Co Vornland: Ore. 688.10 
Oregon Kansas Lumber Co., by W. D. 


Wellicaueei, cones ae es. 2 673.35 
Donald Lumber Co., by G. W. Evans, 

Ss: <r erere e Ia RRS ce sas 3983.71 
John A. Roebling’s Sons Co., per L. H. 

Ct! Or een ees x 246.56 
ee) eV Cir rar es ee. 430.85 
Gential Doom Siammer Go. ........ 1,266.65 
De SHEP Millis... | eee rs aes 8 1,577. 12 
Portland Iron Works, by TT. T. Clarke, 

PES... one en ee ce fo es 129.80 
OE ONG LG Oe ese es se Nis 7*) 
ei leet LL OmermOG yr a ee os 2), Faded wal, 
ITE SORE. cas. cp Ameer = «cache 129.00 


Redland Lumber Co., by U'Ren & 
SH GolLUAUAGL, hailavanene a pate reaeet 800.00 
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Nott - Atwater Company, per E. J. 


Mine, SOG er 654.83 
Greenwood Lumb. Co., per O. A. 

WRC ee ee ee ee ss 331.46 
The Machine Manufacturing Agency, 

2 (Coll 2s 6 133.65 
Beaver Lumber Co., by R. F. Barker, 

IOWOSS cree 136 0 1,687.76 


On condition that this subscription for preferred 
stock is to be paid for by the Beaver Lumber Com- 
pany’s claim against said Oregon City Lumber & 
Mfg. Company for the amount of this subscription, 
and that all creditors of said Oregon City Lumber 
& Mfg. Co. whose claims exceed $100.00 each join 
in this arrangement on or before December 351, 1909, 
and that in the reorganization of said Oregon City 
Lumber & Mfg. Co., provision be made for the man- 
agement and operation of said company until the 
preferred stock hereby subscribed for is paid for 
by persons selected by the creditors who sign this 
document. 

The Paraffine Paint Co., R. S. Shainwald, 


SOC Wo cco 0 co co auc $173.60 
Redland Lumber Company, by IF’. W. Sprague 200.00 
Dixwaressiiimber Co, .......... ane D322 
J. A. Cottrell Moulding Co., by Clarence H. 

Cou bei, SoU y 3 eae Sener rr 150.28 
Nonemeoi ee WSCTIMN . 625k ee ee ee ees 454.59 
OMe WOO MO WWOMKS . .c050...0050000 00. 46.19 


Filed January 4, 1916. 
G. H. MARSH, Clerk. 
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DEFENDANTS EXHIBIT 3. 


Portland, Ore., July 23rd, 1909. 
Oregon City Lumber & Manfe. Co., 
Oregon City. 
Paciric MACHINERY Co. 
4) Virst Street. 
Dealers in all kinds of 
MACHINERY AND Mit Suppr.izs. 
Interest at 10% per annum charged on all Past 
Due Accounts. 
To Balance— 
COMmaACl 8. er ss cs... . SEO9R00 
Sheets 10-16-17-19-23, &. ...... 1115.00 
Add@] Charge bit auto trimmer 
and complete set Iron Works 350.00 
Bill herewith for steel pulleys, 
boxes, collars, &e. .......... 168.54 
$6328.54 
On May Sth, 1909, we received $100.00. Deduct 
this amount from $2035.54 that is due upon execu- 
tion of this contract. In other words, get a check 
for $1935.54 and the notes signed, also contract. 


Filed January 4, 1915. 
G. H. MARSH, Clerk. 


DEFENDANTS EXHIBIT 
THIS EXECUTORY CONTRACT made and en- 
tered into this 22d day of July, 1909, at the City of 
Portland, County of Multnomah, State of Oregon, 
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by and between the Pacific Machinery Co. (a cor- 
poration organized under the laws of the State of 
Washington), party of the first part, and Oregon 
City Lumber & Manufacturing Co., of the City of 
Oregon City, County of Clackamas, State of Oregon, 
the party of the second part, witnesseth: 

The party of the first part agrees: 

First: That it will upon the full performance 
by the party of the second part of all the agreements 
as hereinafter set out, sell, grant and deliver to the 
said second party the personal property described 
as follows: 


1 No, 4A Mitts & Merrill hog complete with regu- 
lar trimmings. 

1 5 H. P. Sterling vertical engine 4x5 complete 
with regular trimmings. 

1 Bartlett combination lath mill and bolter com- 
plete with regular trimmings, including six 
S. F. saws. 

1 Combination lath lumber and trimmer com- 
plete except saws. 

1 Prescott 14 saw undercut trimmer complete 
with all necessary iron work and all necessary 
wood work and 476° table chains. 

1 Slab slasher for 7 saws. | 

mies. 

Slratt 21571650 8 WKS. 

5 T. sprocket for Yox6 chain ftd. 

Spur gear 30x4 ftd. 

Stew 2 7/7 lGws 8 1K. S. 


phd kp 
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Spur pinion (644x414) ftd. 

Bevel iron friction 36x8 ftd. 

Shaft 2 7/16x11 6 Ix. S. 

12x9x2 7/16 Bevel paper friction ftd. 
Shafts 2 7/16x4 Kk. 8. 

20x20 Double out end drums ftd. 
Shaft 2 15/16x4 Kk, S. 

20x20 Double out end drum ftd. 

200° 7x6 Jong link chain. 


a one 


Sec. 29. 


1 Shaft 115/16x4 6 K.S. 

3 Sprockets 15 T. No. 78 chain ftd. 
3014x314 Flat iron with 14” screw holes. 

1 Shaft 1 7/16x12 K. 8. 

2 Sprockets 15 T No. 78 ftd. 


Sec. 26. 


Shattel 15/7 h6n7 4 S.. 

Spur paper friction 6x7x1 15/16 ftd. 
Sprocket 10 T No. 78 ftd. 

Shaft 2 7/16x5' Ix. S. 

Eccentric box 1 15/16. 

Spur ivon friction 36x6. 


ee a ee 


SiC. 25. 
Shaft 2 7/16x3 6" KI. S. 
Sprocket 9 T No. 104 ftd. 
3evel gear 22x3%/ ftd. 
Shaft 1 15/16x@ Ix. S. 
sevel pinion 594x334 ftd. 
Sprocket 9 t. No, 104. 


ee ee ee ee ee ee 


ae a 


pt pet ek rr 


wo be 


hk ek 
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SEc, 37, 
Shaft 2 7/16x3' K. 8. 
Spur gear 24x3. 
Sprocket 9 T. No. 104. 
Shaft 1 15/16x3' 6" K. S. 
Spur pinion 4 3/16x314.x31, ftd. 
Sprocket 9 T. No. 104 ftd. 


Sec. 9. 


Shatt 27 /lGxe Was: 

Sprocket 9 T No. 104 ftd. 

Spur gear 60 T 114 P: 3" F. ftd. 
Shaft 1 15/16x5 K. S. 

Spur pinion 15 T. ftd. 
Sprockets 9 T. No. 104. 


Sec. 6. 


Shaft 2 7/16x4 K. S. 
Sprocket 9 T. No. 104 ftd. 
Spur gear 24x3 ftd. 

Shaft 1 15/16x4 ftd. 
Spur pinion 15 T. ftd. 
Sprocket 9 T. No. 104. 


Se, 36. 
Shaft 2 7/16x22’ 6" K. S. 
Sprockets 15 T. No. 78 ftd. 
Spur gear 24x3 ftd. 
Shaft 2 7/16x7 8" K. S. 
Spur pinion 15 T. ftd. 
Spur iron friction ftd. 
Shaft 1 15/16x7 8" K. S. 
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1 Spur paper friction ftd. 
1 Steel split pulley 16x6x1 15/16. 
1 Eccentric box 1 15/16. 


Sec. 40. 


Lengths 2 15/16 shaft coupled and K. S. 
Pair 2 15/16 safety flange couplings ftd. 
Lengths 2 7/16 shaft Ix. S. and coupled. 
Pair reducing flange couplings 2 15/16x2 7/16 
ftd. 
Pair flange couplings 2 7/16 ftd. 
Sprocket 36° No. 124 ftd. 
Bevel pinions 14 T. 114 P. 334 F. ftd. 
Shafts 2 7/16x5' Ix. S. 

sevel gears 55 T. 114 P. 354 F. ftd. 
Sprockets 12 T. No. 78. 

Shafts 2 3/16x16 Ix. S. 
6G Sprockets 12 T. No. 74 ftd. 
6 Sprockets 12 T. No. 74 ftd. 
3 Sprockets 12 T. No. 74 ftd. 
3 Sprockets 12 T. No. 78 ftd. 

> Sprocwetisae —. No. cSyf tc. 


mt LS 


ee se ee. ee ee 
ww ww ww ww ww eo ed, 


Sic. 18. 
Shaftz 7/16x7 6 K. 8. 
Spur iron friction 36x8 ftd. 
Sprocket 12 T. No, 124 ftd. 
Shaft? 7/1Gms IXs: 
Spur paper friction 12x9 fid. 


ee ee ee 


200° No. 78 riveted chain. 
180) No. 104 & CC do 
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"No. 104 & C do 


40° No. 124 riveted chain. 
900° No. 74 do 
90° No. 78 riveted chain. 
300° No. 74 do with N attach, every other 
lagi: 
25° No. 82 riveted chain. 


No, 1 @ do 


Tixl4t Pawling & Harnischfeger Beck twin en- 
gine feed. 


Woop Saw MACHINE. 


Arbor 2 15/16x8' 11” in 3 sections coupled. 
Pair saw colar couplings ftd. 

Post Boxes 2 15/16. 

Set collars 2 15/16. 

C. I. Web center arbor pulleys 24x10. 
Cri. Pilley 1Ontar tad 

Saft 1 15716xS 2 Is.s. 

Sprockets 11 T No. 74 ftd. 

Sprocket 30 T No. 74 ftd. 

Post boxes 1 15/16. 

Shaft 1 7/16x4 35" Ix. S. 

Sprocket 11 T. No. 74 ftd. 

Sprockets 11 T. No. 74 ftd. 

Solid boxes 1 7/16x134. 

Set collars 1 7/16. 


"14x21, flat rolled iron drilled and C. S. 
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Woop Saw Drive Ric. 


Shaft 1 15/16x4 I. S. 

C. I. Pulley 30x6 ftd. 

Spur paper friction 6x7 ftd. 

Set collar 1 15/16. 

Sliding box 1 15/16. 

Flat box 115/16. 

Shaft 1 15/16x4 Kx. S. 

Flat boxes 1 15/16. 

Spur iron friction 30x6x1 15/16 ftd. 
Sprocket 11 T. No. 74 ftd. 


Sec. 10. 

Shaft 2 7/l6x22 IK. S. 
Sprockets 12 T No. 78 ftd. 
Bevel friction 36x8. 

Shaft 1 15/16x11 8" Ix. S. 
evel friction 6 1/16x314 ftd. 
C. 1. Pulley 18x8x1 15/16 ftd. 
C.1. Pulley 16x6x1 15/16 ftd. 


a 


lo 
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Spc. 17. 


Shaft 1 15/16x5 6" Ix. S. 
Bevel gear 19 1/16x314 ftd. 
C. 7. Pulley ftd. 20x6. 
Sprocket 9 T No. 74 ftd. 
Shaft 1 15/16x5' Ix. S. 

Bevel pinion ftd. 

C.T. Pulley 24x6x1 15/16 ftd. 


Sucs. 16-19. 


Ne ae ee 


1 Shaft 3 15/16x16 6 Ix. S. 


we 
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Pair bevel mortise gears. 
Src. 70. 


Shaft 1 15/16x3' K. 8. 

9 T. No. 104 sprocket ftd. 
Shaft 2 7/16x24 Ix. S. 
Sprockets 15 T No. 78 ftd. 
Sprocket 12 T No. 87 ftd. 
Bevel gear 32x5 ftd. 
Shaft 1 15/16x6' Ix. S. 
Bevel pinion 77x5 ftd. 
Shatt 2 7716x3 «6 N.S. 
Sprocket 13 T No. 87 ftd. 
24x6x1 15/16 C. I. Pulley. 
Shaft 2 7/16x3' 8" K. S. 
Sprocket 9 T. No. 104 ftd. 


Secs. 2-3. 


Shaft 3 7/16x@' 3” Kx. S. 
Shaft 3 15/16x12' 8" K. S. 
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Pr. 3 15/16x3 7/16 dental clutch couplings ftd. 


Shaft 3 15/16x14' I. S. 


Pr. 3 15/16 safety flange couplings ftd. 


2 3/16 flat boxes. 
2 7/16 flat boxes. 


17/16 Shifter hub and fork (Sec. 10). 


26x6x1 15/16 S. S. Pulley (See. 9). 
26x6x1 15/16 do (Sec. 6)> 
24x8x2 7/16 clo (Sec. 18). 
8x4x2 7/16 W.S. Pulley (Sec. 18). 
30x8x2 7/16 8S. S. Pulley (See. 24). 


27/16 Shifter hub and fork (Sec. 24). 
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36x6x1 15/16 S. S. Pulley (See. 26) 
36x4x1 15/16 do (Sec. 28). 
Shaft 115/16x3° do (Sec. 37) 
20x4x1 15/16 S. S. Pulley (Sec. 37). 
1 7/16 Solid boxes. 

Shaft 2 7/16x19 6. 

Shaft 2 7/16x9 6". 

Shaft 1 15/16x20. 

Shaft 1 7/16x16. 

Shaft 1 15/16x20' Ix. S. 

Shaft 1 15/16x20 IK. 8S. 

Shaft 2 7/16x20 Ix. S. 

Shaft 2 7/16x16 IK. S. 

Pr. 1 15/16 couplings ftd. 

Pr. 2 7/16 couplings ftd. 

Pr. 3 15/16 safety flange couplings. 
Shafts 2 7/16x3" v. 

Sliaft 2 7/16nG6 7. 

Shaft 2 7/16x3., 

Shafts 2 7/16x10. 

2 7/16 flat boxes. 

2 15/16 flat boxes. 

2 7/16 set collars. 

2 7/16 flat boxes. 

115/16 «lo. 

2915/16 do 

22) / i. <> ale. 

5 TS/ Ge eto 

115/16 Kecentric box. 

2.7 /%G do. 
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15/16 Set collars. 

7/16 do. 

15/16 do. 

3/16 clo. 

3 15/16 clo. 

16x4x1 15/16 Philips’ steel pulleys. 
10x4x1 15/16 do. 
6x3x15/16 wood pulley. 

14x6 Steel split pulley—Philips’. 
315/16 Flat box babbitted. 

1 15/16 Safety set collars. 

2 7/16 do. | 
32x8 Phillips’ steel split pulley. 
Box (55 Ibs.) Sterling Babbitt. 


lol 


No. 74 Chain “N” Attachments every other link. 


2 7/16 Set collars. 


' 27/16 14 W. P. Bushing. 


Shaft 1 15/16x7 3° Ix. 8. 

1 15/16 wood pulley bushing. 
No. 78 riveted chain. 
Attachments “B” for above. 
No. 87 Riv. Chain. 

Sheets red friction paper. 
Shaft 1 15/16x20. 

Shaft 1 15/16x11. 

16x6x3 15/16 W. S. Pulley. 
14x8x3 15/16 W. S. Pulley. 
12x8x3 15/16 W. S. Pulley. 
8x6x3 15/16 W. 8S. Pulley. 
12x8x?2 15/16 S. S. Pulley. 
10x6x2 15/16 8. S. Pulleys. 


¢ 
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1 40x8x2 7/16 8S. S. Pulleys. 
1 30x12x2 7/16 S. S. Pulleys. 
1 26x10x2 7/16 S. S. Pulleys. 
1 24x10x2 7/16 S. S. Pulleys. 
2 Itx8x2 7/16 S. S. Pulleys. 
1 20x10x2 7/16 S. e Pulleys. 
1 18x8x2 7/16 8. S. Pulleys. 
1 16x10x2 7/16 S. S. Pulleys. 
1 8x6x2 7/16 W. s, Pulleys. 


Second: That it will upon the execution of this 
agreement deliver said personal property into the 
possession of said second party at the City of 
Seattle aforesaid; and will permit said second party 
to remove the same to Oregon City, County of Clack- 
amas, and to use the same in the manner and for the 
purposes for which the same is designed for such 
time, and so long as the second party shall perform 
the agreements in this contract set forth. 

And said second party agree: Tirst, that they 
will purchase said personal property from said first 
party and pay therefor as follows: 

2035.54 Dollars upon the execution of this contract. 
1073.25 Dollars on the 23d day of September, 1909. 
1073.25 Dollars on the 23d day of October, 1909. 
1073.25 Dollars on the 23d day of November, 1909. 
1073.25 Dollars on the 23d day of December, 1909. 

Said several payments to be evidenced by the 
promissory notes of the said second party which 
shall in no event be considered as payments until 
all said notes are actually paid, and each payment 
hereinabove mentioned is and shall be a condition 
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precedent to the sale and transfer of the above de- 
scribed property. 

Second: That Oregon City Lumber and Manu- 
facturing Co. acknowledge receipt of said personal 
property at the City‘of Portland, County of Mult- 
nomah, State of Oregon, and agree to cause the 
same to be transported to said Oregon City at the 
sole expense, risk and cost of said second party; 
that they will not use the same for any other pur- 
pose than that for which it is designed; that they 
will not permit the same to be taken out of their 
possession; nor except with the written consent of 
said first party remove the same to any other place. 

Third: Should any loss, damage or injury re- 
sult to the said property from any cause, said loss, 
damage or injury, shall not relieve said second 
party from their obligation to pay for said property 
according to the terms of this contract in the same 
manner as if the same had suffered no loss, damage 
Ore WHA 

Fourth: Said second party further agree that 
until they shall have fully performed all the agree- 
nients as herein set out they will cause the said 
property to be insured in an Insurance Company 
to be designated by the first party in the sum of 
Five Thousand Six Hundred Dollars, the loss, if 
any, payable to the said first party. 

It is expressly understood and agreed between 
the parties to this agreement that: 

First. The title to the property herein described 
shall remain in said first party until the full per- 
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formance of all the conditions herein agreed to be 
performed and the payment of all the payments 
herein agreed to be made by said second party, and 
that upon full payinent of said promissory notes, 
principal and interest, according to the terms, the 
title to said property shall thereupon vest in said 
party of the second part. 


Second. That in the event the said second party 
shall fail to make any and all payments herein pro- 
vided for, when the same shall become due, then all 
sums heretofore paid by said second party on ac- 
count of this contract, shall be deemed as rental 
for the use of said personal property and not as 
payment on account of the purchase price, and this 
contract of conditional sale shall be forfeited and 
determined at the election of the party of the first 
part: and the said first party may, at its election, 
immediately take possession of said personal prop- 
erty, using all force necessary to obtain the same, 
with or without process of law. 


Third. That any failure on the part of said first 
party to take advantage of any breach of this con- 
tract shall not be deemed a waiver of its rights to 
take advantage of any subsequent breach, and de- 
fault of the party of the second part shall not oper- 
ate to extinguish or diminish any Hability upon the 


said notes or upon any of them. 
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Witness our hands and seals this day and year 
hereinabove first written. 


Iendorsed : 
Contract between the Pacific Machinery Co. 
and 


Filed January 4, 1916. . 
G. H. MARSH, Clerk. 


DEFPENDANT’S EXHIBIT 5. 


SPECIFICATIONS OF Saw Mi__ MACHINERY FOR THE 
Orecon Ciry Lumber & Mere. Co. 
FROM 
Paciric MACHINERY Co. 
AD First Street, 
Portland, Oregon. 

All gears, sprocket wheels, couplings, pulleys 
and friction wheels are to be keyseated and care- 
fully fitted to shafts in the proper location, and 
furnished with keys, and the shafting is to be prop- 
erly keyseated for the fitting of the above gears and 
sprockets. 

All sprocket wheels are to be of the heavy web 
or plate center type sprocket patterns used are to 
be perfect in pitch, so as not to unduly strain the 


chain. 
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All shafting is to be turned and ground steel, 
not cold roll. 

The journal bearing boxes furnished are to be of 
what is termed an extra heavy pattern, having 
heavy substantial bases, and equipped with a good 
grade of bearing metal and holding down bolts for 
caps. 

All chain is to be of the healed type, and of the 

genuine Moline make, which chain is the heaviest 
ad strongest manufactured. 
. «A couplings furnished are to be of a strong, 
neat design and of a safety pattern, and are to be 
equipped with turned coupling bolts with Hexigon 
heads. The couplings are to be both keyed and 
shrunk, and entire shafts are to be put in lathes 
so that couplings may be machined after they are 
put on shaft, in this way making them absolutely 
tie: 

All gear wheels and pinions furnished to be of 
heavy pattern and most carefully designed so as to 
allow the maximum amount of wear, and dupli- 
cates will at all times be carried in stock so as to 
replace worn gears. 

All paper frictions are to be of Rockwood type, 
being equipped with sleeves and having the loose 
flange keyed to sleeve. Tarred fibre paper is to be 
used put together under forty tous hydraulic pres- 
sure so as to assure great wearing qualities. Paper 
fillers for friction will be carried in stock so as to 
avoid delay and expense in replacing worn frictions. 
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1 No. 4A Mitts & Merrill Hog or Edging Grinder 
complete with all regular catalog trimmings. 


VerricAL ENGINE. 


1 5-H. P. Sterling Vertical Engine complete with all 
regular trimmings, including Gardner Governor 
with automatic device for stopping engine in case 
of breakage of Governor Belt, Governor Pulley, 
Oil Cups, Throttle Valve, Cylinder Lubricator, 
Belt Pulley, and Balance Wheel. 


Lari MILL AND Bouter. 


1 Combination lath mill and bolter with a capacity 
of 40 to 45 M. Lath machine to be manufactured 
by Bartlett & Company, Saginaw, Mich., and to 
be furnished complete ready for operation, in- 
cluding six saws. 


LatH BINDER AND TRIMMER. 


1 Combination lath binder and trimmer complete 
except saws. 


Prescortr AuromMAtTIc UNpERCUT TRIMMER. 


1 Prescott 14 Saw Undercut Trimmer complete with 
all necessary iron work and all necessary wood 
work and 476 of table chains. The trimmer is 
to be a self-contained machine operated by locking 
foot treadles located at either end of table or by 
hand levers as desired. . 

Saw ladders are equipped with adjustable 
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voke boxes so that as the belts stretch they may 
be adjusted accordingly. 

The main shaft with pulleys is to be 2 3/16 
in diameter and to be run at a speed of 600 
RK. ae 

The Arbor Pulley is to be 16° in diameter and 
have a 13° face, and the machine is designed for 
the use of 6 belts but no belts or saws will be 
furnished. 

The head shaft is also to be 2 3/16" in diam- 
eter, with boxes, collars, and sprockets, and the 
tail shaft is to be 1 15/16" in diameter complete 
with boxes, collars, and sprockets (and the tail 
shaft is to be 1 15/16" in diameter complete with 
boxes, collars and sprockets). 

The framework is to be made of the most sub- 
stantial construction, in which 6x6 stock will be 
used and the table top is to be made of 2x12 
stock. 

The feed rig is to consist of a heavy 52x4 Spur 
Gear fitted to a shaft 2 7/16x4° long, equipped 
with boxes and collars and drive sprocket. 

The intermediate shaft is to be 2 7/16 in diam- 
eter by + long, to which will be fitted a heavy 
32x8 Spur Tron Friction, shaft to be complete with 
collars and boxes and 8x4 Spur Pinions. 

The third shaft of the feed rig is to be 2 7/16x 
> and fitted to it will be 4x8 Spur Paper Friction 
and an 8x9 Paper Friction and a 24x9 Pulley, and 
it is to be complete with siding boxes for throw- 


ing boxes in and out. 
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The trimmer will be arranged to operate at a 
speed of SO per minute unless you desire this 
speed changed and is to be in accordance with cut 
and description on page 116 of Prescott General 
Saw Mill Machinery Catalog No. 5. 

Blue prints of working drawings of this ma- 
chine will be furnished to assist in the installa- 
tion. 


SLASHER, 


Heavy Pacific Coast Type Slab Slasher for 7 
saws spaced 4’ 1” centers. 

The Arbor is to be constructed of the best 
turned and ground steel and is to be 2 15/16" in 
diameter and equipped with seven pairs of heavy 
coupling collars for slasher saws. 

Eight heavy adjustable slasher arbor boxes 
are to be furnished as well as the necessary 
collars. 


The drive pulley is to be 20° in diameter and 
for a 16° belt. It is to be of the heavy web center 
construction, carefully machined both mside and 
out and perfectly balanced and fitted to Arbor. 

Head shaft for operating the floor chains is 
to be of turned and ground steel 2 7/16" in diam- 
eter and 30° long, made in two lengths of 10° and 
20° each, and equipped with heavy safety flange 
coupling both keved and shrunk into place and 
equipped with turned coupling bolts. The head 
shaft is to be keyseated and fitted with 14 heavy 
web center sprockets for No. 74 healed type chains, 
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having 12 teeth each, and one heavy drive sprocket 
for No. 82 healed type chain having 26 teeth. 

With the Slasher will also be furnished 14 
heavy web center sprockets for No. 74 healed type 
chain, each having 12 teeth and bored for 1 7/16" 
shaft and keyseated standard. Also 150 lineal 
feet of 14°x3" flat iron with 14” screw holes drilled 
and countersunk on 12” centers. 

Tneluded with the machine will be a heavy 
drive rig, consisting of 36°x6" spur iron friction 
wheel, fitted to a 2 7/16°x7 3° shaft, also 10 tooth 
sprocket wheel for No. 82 healed type chain, fitted 
to this shaft, and shaft furnished with necessary 
journal bearings and collars. Second shaft to be 
1 15/16°x7 3" and equipped with 8x7 spur paper 
friction with necessary lighting boxes and safety 
set collars. 

Our Slasher is a machine designed especially 
for the Pacific Coast service and one which we 
have had in operation for a great many years past 
in some of the largest mills on the Pacific Coast. 

SECTION 2-4. 

1 Shaft 2 15/16°x4 8" keyseated. 

1 5-Tooth Expansion Sprocket Wheel for Yox6 Long 
Link Conveyor Chain fitted to above shaft. 

1 Spur Gear 63 teeth, 114" pitch, 4° faee, bore 
2.15/16" keyseated and fitted. 

1 Shaft 2 7/16°x5' 3° keyseated. 

{ Spur pinion 13 teeth, 114," pitch, bore 2 7/16" key- 
seated and fitted. 
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36x8x2_ 7/16" Bevel Tron Friction Wheel, key- 
seated and fitted. 
Shaft 2 7/16x11' 6° keyseated. 


1 12x9x2 7/16 Bevel Paper Friction Wheel key- 


seated and fitted. 


_2.7/16'x4 Shaft keyseated. 


20x20 double out end conveyor drums keyseated 
and fitted. 

Shaft 2 15/16°x4 keyseated. 

20x20 double out end conveyor drum keyseated 
and fitted. 

200 of 4x6 genuine eastern made hand, hand 
welded, tested and warranted, long length con- 
veyor chain, made of double refined iron. 


SEcTION 29. 


1 Shaft 1 15/16x4' 6” keyseated. 
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15 tooth sprocket wheels for No. 78 riveted chain, 
keyseated and fitted. 

30° of 14°x31/" Flat Iron with 14” screw holes. 

1 15/16 sprocket wheel for No. 78 chain keyseated 
and fitted. 


SECTION 26. 


Shaft 1 15/16x7' keyseated. 

Spur paper friction wheel 6°x7'x1 11/16" key- 
seated and fitted. 

1 15/16" Eccentric Box. 

36x6x2 7/16 Spur Iron Friction Wheel keyseated 
and fitted. 

10 tooth sprocket wheel for No. 78 riveted chain 
keyseated and fitted. 
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SECTION 28. 

1 Shaft 2 7/16°x3' 6" keyseated. 

1 9 tooth sprocket wheel for No. 104 chain, bore 
D7 Mb. 

1 Bevel gear 55 teeth 114” pitch, 334° face, bore 
2 7/16 keyseated and fitted. 

1 Shaft 1 15/16°x6 kevseated. 

1 Bevel pinion 14 teeth 114° pitch, 3°4° face, bore 
1 15/16" keyseated and fitted. 

1 Shaft 1 15/16°x3° keyseated. 

1 9 tooth sprocket wheel for 104 chain, bore 2 7/16". 

SECTION 37. 

1 Shaft 2 7/16x3" keyseated. 

1 Spur gear 60 teeth 114” pitch, 3” face, bore 2 7/16 
kevseated and fitted. 

1 9 tooth No. 104 chain sprocket, bore 2 7/16" key- 
seated and fitted. 

1 Shaft 1 15/16°x3" 6" kevseated. 

1 Spur pinion 12 tooth 114” pitch, 314" face, bore 
115/16" keyseated. 

1 Shaft 2 7/16'x4° keyseated. 

1 9-tooth sprocket wheel for No. 104 chain 1 15/16" 
kevseated and fitted. 

1 9-tooth sprocket wheel for No. 104 chain, bore 
2 7/16" keyseated and fitted. 

1 Spur gear 60 tooth 114” pitch, 3” face, bore 27/16" 
kevseated and fitted. 

1 Shaft 1 15/16x5° kevseated. 
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Spur pinion 15 tooth 114° pitch, 314° face, bore 
1 15/16" keyseated. 

9-tooth sprockets for No. 104 chain, bore 1 15/16" 
keyseated and fitted. 


SECTION 6. 
Shaft 2 7/16°x4 keyseated. 
9-tooth sprocket wheel for No. 104 chain, bore 
2 7/16" keyseated and fitted. 
Spur Gear 60 tooth 114” pitch, face 3’, bore 
2 7/16 keyseated and fitted. 
Shaft 1 15/16°'x4" keyseated. 
Spur Pinion 15 tooth 14° pitch, 314" face, bore 
1 15/16", keyseated and fitted. 
)-tooth sprocket wheel for No. 104 chain, bore 
1 15/16" kevseated and fitted. 


Secrion 36. 
Shaft 1 15/16°x7' 8" keyseated. 
Shaft 2 7/16°x22' 6” keyseated. 


15 tooth No. 78 chain sprockets, bore 2 7/16 key- 
seated and fitted. 


_ Spur gear 60-tooth 114° pitch, 3° face, bore 2 7/16" 


kevseated and fitted. 

Shaft 2 7/16x7 8” keyseated. 

Spur Pinion 15 tooth 114" pitch, 314" face, bore 
2 7/16" keyseated and fitted. 

24x6x1 15/16" Spur Iron Friction kevseated and 
fitted. 

16x6x1 15/16" Phillips Steel Pressed Pulley. 
115/16" Eccentric Box. 
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8x7x1 15/16 Spur Paper Friction keyseated and 
fitted. 


Section 40. 


80° of 2 15/16" shaft in four lengths coupled to- 


gether with three pair of 2 15/16" safety flange 
couplings. 

Shafts 2 7/16°x20 coupled together with one pair 
of 2 7/16" safety flange couplings, and coupled to 
above length of 2 15/16" shaft with 2 15/16x 
27/16 reducing safety flange coupling. 

36° sprocket wheel for No. 124 chain keyseated 
and fitted. | 
Bevel Pinions 14 tooth 114" pitch, 334° face, bore 
27/16 keyseated and fitted. 

Shafts 2 7/16°x5' keyseated. 

Bevel gears 55 teeth, 114" pitch, 3°4° face, bore 
27/16" keyseated and fitted. 

Shafts 1 15/16°x16" kevseated. 

12-tooth sprocket wheels for No. 74 chain, bore 
2 7/16" keyseated and fitted. 

12-tooth sprocket wheel for No. 74 chain, bore 
27/16" keyseated and fitted. 

12-tooth sprocket wheel for No. 78 chain, bore 
1 15/16" keyseated and fitted. 

12-tooth sprocket wheels for No. 78 chain, bore 
1 7/16" keyseated and fitted. 


Srcrion 18. 
Shaft 2 7/16°x7 6 keyseated. 
36°x8"x2 7/16" spur iron friction wheel keyseated 
and fitted. 
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12-tooth sprocket wheel for No. 124 chain, bore 
2 7/16" keyseated and fitted. 
1 Shaft 2 7/16°x8' keyseated. 
1 12x9x2 7/16" spur paper friction, keyseated and 
fitted. 

Woop Saw. 


1 Pacific Coast Standard Wood Saw Machine, for 
cutting 4 slabs into 16° lengths. Machine is to 
be in accordance with blue print from working 

. drawing attached hereto. 

The arbor is to be made of the best of turned and 
eround steel and is to be a 2 15/16" in diameter 
and 8 11° long, made in three sections, and equipped 
with two pairs of heavy coupling collars, shrunk 
onto arbor and then carefully turned up, so as to be 
in perfect balance. The arbor is to be furnished 
with three heavy 2 15/16" post boxes and two safety 
set collars. The arbor pulley is to be 24° in diain- 
eter and for a 10° belt, and is to be of the heavy 
web center construction, carefully machined on both 
inside and outside, and accurately balanced. 

There is also to bea 10°x6" C. I. D. B. Pulley for 
operating drive rig. 

The head shaft is to be 1 15/16" in diameter 
and 8 2° in length and equipped with six 11-tooth 
No. 74 chain sprockets and one 50-tooth No. 74 
chain drive sprocket. With the head shaft will be 
furnished three 1 15/16" Post Boxes. 

The tail shaft is to be 1 7/16" in diameter and 
4° 5° in length and equipped with one 11-tooth No. 
74 chain sprocket keved and fitted, and five 11-tooth 
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No. 74 chain sprockets set screwed so as to allow 
for uneven wear of chain. Tail shaft is to be pro- 
vided with four 1 7/16°x134" sliding boxes, each 
faced on one end, and eight 1 7/16" Safety Set 
Collars. 

With the iron works will be furmished 34 of 
Texts," rolled iron drilled and countersunk. 

The drive rig is to consist of one shaft 1 15/16°x 
4’ keyseated and equipped with one 30x6x1_ 15/16" 
Spur Iron Friction Wheel, and a 11-tooth No. 78 
Chain Drive Sprocket and two 1 15/16" Plain Jour 
nal Bearing Boxes. 

One shaft 1xt keyseated and equipped with one 
30x6x1 C. T. Pulley, one 6x7x1 7/16" Spur Paper 
Friction Wheel and furnished with 1 15/16" Sliding 
Box, one 1 15/16" journal bearing box and one 
1 15/16" Safety Set Collar. 

Wood Saw Machinery is to be of our standard 
type, which has been in successful operation for 
many years in Vacific Coast Service. With the 
machine will be furnished 80° of No. 74 Riveted 
Chain and 7 of No. 74 “A” attachment. 


CHAIN. 


200° of No. 78 Chain. 
180° of No. 104 & © Chain. 
320° of No. 104 and C Chain. 
40° of No. 124 Chain. 
900° of No. T4 Chain. 
90 of No. 78 Chain (Sec. 24). 
90° of No. 104 and © Chain (Sec. 37). 
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300 of No. 74 Chain with “N” attachment every 
third link (Slasher). 
25 of No. 82 Riveted Chain. 


Filed January 4, 1916. 
G. H. MARSH, Clerk. 


DEFENDANT'S EXHIBIT 6. 


Sheet No. A297. 
Order No. 
Shipped via 
Paciric MACHINERY Co. 
49 First Street. 
Manufacturers and Dealers in 
MACHINERY AND MiLti Supp igs. 
SOLD TO 
Oregon City Lbr. & Mfg. Co., 
Oregon City, Ore. 


Portland, Ore., June 10-09. 


Terms: No goods to be returned without first 
getting permission. Claims for shortage must be 
made within ten days from date of invoice. 


NOR wi MG Mem ONES 200. ee ee ce od 523.00 
ay 15/16 kb ee RE es 13.00 
10 Set COMMITS (ww. cc ce te ee 15.84 
JUNE SUS SU he 20 


$52.09 
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Sheet No. A302. 
Order No. 
Shipped via 
Paciric MACHINERY Co., 
49 Virst Street. 
Manufacturers and Dealers in 
MacHINERY AND MILL Suppiiss. 
SOLD TO 
Oregon City Lbr. & Mfg. Co., 
Oregon City, Ore. 
Portland, Ore., June 15-09. 


Terms: No goods to be returned without first 
getting permission. Claims for shortage must be 
made within ten days from date of invoice. 
> | 15/10anoodspuiles bushing at l2c......... & .6 


Sheet No. A312. 
Order No. Ma. Johnson. 
Shipped via 
Paciric Macnminery Co., 
49 First Street. 
Manufacturers and Dealers in 
Macuinrry AND Minti Suppuies. 
SOLD TO 
Oregon City Lbr. & Mfg. Co., 
Oregon City, Ore. 
Portland, Ore., June 24-09. 
Terms: No goods to be returned without first 
eetting permission. Claims for shortage must be 


made within ten days from date of invoice. 
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1 Sheet 1 15716x20 2067 at 3.50......2...... Gea 

1 “ 1 15/16x11 114% at 3.854+40c cutting 
Of) 3 oo Se eee 4.79 
$12.00 


Sheet No. A3L7. 
Order No. P. S. M. D. 839. 
Shipped via 
Paciric MAcHINERY Co., 
49 First Street. 
Manufacturers and Dealers in 
MacHINery AND MILL SUPPLIES. 
SOLD TO 
Oregon Lbr. & Mfg. Co., 
Oregon City, Ore. 


Portland, Ore., June 24-09. 


Terms: No goods to be returned without first 
eetting permission. Claims for shortage must be 
made within ten days from date of invoice. 


‘hal yg gs: aoe) Ch $60.75 
> Nieechimentseioe ror AWOVe ..........6-. 11.51 
UU CMMIIVECIUITI 6.7... ee ccc asec e sawed 11.75 


5 Sheets red friction paper 51 Ibs. at 12¢.. 6.12 
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Sheet No. A305. 
Order No. P. S. M.D. 200. 
Shipped via 
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PAciFic MACHINERY Co., 


49 First Street. 


Manufacturers and Dealers in 


MACHINERY AND MiLn SUPPruieEs. 


SOLD TO 


Oregon City Lbr. & Mfg. Co., 


Oregon City, Ore. 


Portland, Ore., June 25-09. 


Terms: No goods to be returned without first 


getting permission. Claims for shortage must be 


made within ten days from date of invoice. 


I 
I 


14x8x8 15/16 
Tene: te 16 
8x6x3° 15/16 
12xSxP 15/16 
10xG6x2_ 15/16 
40x8x2 7/16 
SOed 2x? 7/16 
26x10x2 7/16 
BAS LOX 27/16 
OSEKZ 7/116 
20x10x2 7/16 


TOX O83) 5/16 WS) Pullew............... $ 2.60 
Ae od ee ee 

CGY (eS seer ane Deeps 

uC” UMMA U I eae ae ns ore 1.48 

ee CW eee ee ae 3. lee 
(Carrs ah eNom er 9.02 

me wos 8os<s aeeeeee 15a 

(G8 ag eae Mead ¢ 

oe | 2s os Si eee 92-4 

WO satu rere S.47 

Ge dels alae 14.26 

dO) 9... ¢ae eee 6.48 

GOa, ‘4.ciee ta ae 0.02 


iSkGxe 7/16 
16x1Ox2 7/16 


S. S. Pulley 5.10—1 8x6x 


Rae en ae 1.” tere ee 6.58 


$96.07 
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Sheet No. A322. 
Order No, P. SMe I). 999. 
Shipped via 
Paciric MACHINERY Co., 
49 First Street. 
Manufacturers and Dealers in 
MACHINERY AND MILL SUPPLIES. 
SOLD TO 
Oregon City Lbr. & Mfg. Co., 
Oregon City, Ore. 


ia 


Portland, Ore., July 25.00: 
Terms: No goods to be returned without first 
getting permission. Claims for shortage must be 


made within ten days from date of invoice. 


DB Ta. Sen Cols 
ee Ge Wie Me Ss ee es 
eve label IS... ... 6. cece eee ee 


Sheet No. A341. 
Order No. 
Shipped via 
Paciric Macuinery Co., 
49 First Street. 
Manufacturers and Dealers in 
MACHINERY AND MILL SUPPLIES. 
SOLD TO . 
Oregon City Lbr. & Mfg. Co., 
Oregon City, Ore. 


Portland, Ore., July 13-09. 
Terms: No goods to be returned without first 
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getting permission. Claims for shortage must be 
mae within ten days from date of invoice. 


1 32x8 Phillips’ steel split pulley.......... $10.45 
Box — 55 Ibs. Sterling Babbitt at 25c.... 13.75 

10° *74 Chain—‘N” attachments every other 
link eee eee a. 2.84 


Sheet No. A346. 
Order No. My. Ixeller. 
Shipped via 
Paciric MACHINERY Co., 
49 First Street. 
Manufacturers and Dealers in 
MACHINERY AND Mini Suppuies. 
SOLD 'TO 
Oregon City Lbr. & Mfg. Co., 
Oregon City, Ore. 


Portland, Ore., July 17-09. 
Terms: No goods to be returned without first 


getting permission. Clatms for shortage must be 
made within ten days from date of invoice. 


1 3 15716 MA Mon paiitted ........05.-.. $5.75 
i? 1 15/16 Seay RerecOMMrs.......2..245. 8.40 
Ga 7G TOS 1S: eee 5.40 

$19.55 
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Sheet No. A357. 
Order No. Mr. Ixeller. 
Shipped via 
Paciric MacHINERY Co., 
49 First Street. 
Manufacturers and Dealers in 
MACHINERY AND MILL SuPPtLies. 
SOLD TO 
Oregon City Lbr. & Mfg. Co., 
Oregon City, Ore. 
Portland, Ore., July 22-09. 
Terms: No goods to be returned without first 
getting permission. Claims for shortage must be 
made within ten days from date of invoice. 
1 14x6 steel split pulley—Phillips’........... $3.32 


Sheet No. A362. 
Order No. Mr. I<eller. 
Shipped via 
Paciric MAcHINERY Co., 
49 First Street. 
Manufacturers and Dealers in 
MACHINERY AND MILL SUPPLIES. 
SOLD TO 
Oregon City Lbr. & Mfg. Co., 
Oregon City, Ore. 
Portland, Ore., July 29-09. 
Terms: No goods to be returned without first 
getting permission. Claims for shortage must be 
made within ten days from date of invoice. 
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2 16x4x1 15/16 Phillips steel pulleys....... 
1 10x4x1 15/16 CG" -* ~~ Saeeee 


- VGsegacl 1571694 00d ppnilley 2. 24- sees ee 


Sheet No. A370. 
Order No. Atv. Nickerson. 
Shipped via 
PAcinie MAcwinery Co., 
49 First Street. 
Manufacturers and Dealers in 
MAGHINERY AND MILL Swuprwigs. 
SOLD TO 
Oregon City Lumber & Mfg. Co., 
Oregon City, Ore. 


$9.56 


Portland, Ore., Aug. 6-09. 


Terms: No goods to be returned without first 


getting permission. Claims for shortage must be 


made within ten days from date of voice. 


8 4 7/16 wet COMMMiee <5... ..cmagaacd seen 
Ot 7/16 SGeOresm i SUC... .... . seine 
CF le 1 JG CG eee nc cs. cee 


Sheet No. Ad 11. 
Order No. 4141. 
Shipped via 


8.00 
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wt 


Pacirie Macwinery Co., 
49 First Street. 
Manufacturers and Dealers in 
Macrinery AND MILL Surr iiss. 
SOLD TO 
Oregon City Lumber & Mfg. Co., 
Oregon City, Ore. 
Portland, Ore., 8-31-09. 
Terms: No goods to be returned without first 
getting permission. Claims for shortage must be 
made within ten days from date of invoice. 


ti ie WOE thotMDON@S 2.0... 0. oe ee $11.50 
ll 2 7716 eeetittme bOX <..<............000- 1.265 
$18.75 


Sheet No. A356. 
Order No. 2148. 
Shipped via 
Paciric “MACHINERY Co., 
49 First Street. 
Manufacturers and Dealers in 
AVACHINERY AND MILE SUppuiss. 
SOLD TO 
Oregon City Lumber & Mfe. Co., 
Oregon City, Ore. 
Portland, Ore., 9-9-09. 
Terms: No goods to be returned without first 
getting permission. Claims for shortage must be 
made within ten days from date of invoice. 
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1 6x714—10 1 P Sterling Vertical Engine 
with Reg. Trimming’s Exchange for 4x5 
Engine which will be returned to Seattle 
freight paid. 10 H. P. Engine is to be 
F.0.B. Seattle, 4x5 Engine to be new... .$45.00 


Filed January 4, 1916. 
G. H. MARSH, Clerk. 


DEFENDANT’S EXHIBIT 8. 


IKKNOW ALL MEN BY THESE PRESENTS, 
That the Oregon City Lumber & Manufacturing 
Company, a corporation, party of the first part, for 
and in eonsideration of the payment of the sum 
of One Dollar ($1.00), and other good and valuable 
considerations, do hereby bargain, sell, transfer, 
and deliver unto John J. Cooke and J. W. Moffatt, 
parties of the second part, the following described 
property, namely: That certain indenture of lease 
from the Crown Columbia Pulp & Paper Company 
to the party of the first part, to certain real estate 
situated im the Northerly part of Oregon City, 
Clackamas County, Oregon; also that certam mill 
property, including all buildings and machinery, 
situate on the property so leased by the party of 
the first part, together with all stock on hand and 
all other assets of whatsoever name and nature 
now owned by the party of the first part wherever 
situate in ifs possession or to which it is entitled 
in law or equity. 

TO HAVE AND TO HOLD the same unto the 
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parties of the second part, their assigns and per- 
sonal representatives forever, IN TRUST, never- 
theless, for the uses and purposes following: 

First: To make an inventory of said assets. 

Second: To insure the same. 

Third: To sell and dispose of said property by 
retail sales or in. bulk as they may deem best. 

Fourth: To operate the said mills as they may 
deem best and to defray the actual and necessary 
expenses in so doing. 

Fifth: To defray the actual and necessary ex- 
peuses in carrying out the provisions of this trust. 

Sixth: To pay all liens and preferred claims 
against the party of the first part as well as all 
liens upon the property belonging to it. 

Seventh: To pay all creditors in full, if suffi- 
cient funds be realized for that purpose, and if not, 
then to pay the same pro rata in accordance with 
the amount of their respective claims and demands. 

Eighth: To return the surplus, if any, to the 
party of the first part. 

IN WITNESS WHEREOF the party of the first 
part has signed this document pursuant to the 
order of the directors heretofore made and entered 
and set its seal this 28th day of October, 1909. 

OREGON CITY LUMBER & 
MANUFACTURING COMPANY, 
By W. G. Bohn, President. 
(Corporate seal) By C.S. keller, Secretary. 
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In the presence of : 

C. D. Latourette, 

WA. Ditiiek. 

Endorsed: Trust Deed, Oregon City L. & Mfg. 
Co. to John J. Cooke and J. W. Moffit. 
STATE OF OREGON, | i" 

County of Clackamas. | 


I, C. E. Ramsby, County Recorder, in and for 
said county, do hereby certify that the within in- 
strument of writing was received for record at 8 
o'clock ae in. om the 29th day of Oct., 1909; and 
recorded on page 205 in Book 3 Record of Miscel. 
of said county and state. 

Witness my hand and seal of office affixed. 

(Seal County Recorder) C. KE. RAMSBY, 
Recorder. 

Filed Noy. 10, 1909. 

IF. W. GREENMAN, Clerk. 
sy W. LL. Mulvey, Deputy. 

filed January 4, 1916. 

G. HW. MARSH, Clerk. 


DEFENDANTS EXHIBIT, JUDGMENT ROLL 
No. 5205. 


In the Civeuit Court of the United States for the 
District of Oregon. 


OGroser Trkar, 1911. 


Be it remembered, That on the 28th day of Sep- 
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tember, 1911, there was duly filed in the Circuit 

Court of the United States for the District of Ore- 

gon, a Bill in Equity, in words and figures as fol- 

lows, to-wit: 

In the Circuit Court of the United States for the 
District of Oregon. | 


NO. 
In Equity. 


THE PACIFIC MACHINERY COMPANY, a 
corporation, 
. Plaintiff, 
We 
THE OREGON CITY LUMBER AND MANUFAC- 
TURING COMPANY, a corporation, JOHN W. 
MOFFITT, and JOHN J. COOKE, as assignees 
of The Oregon City Lumber and Manufacturing 
Company, and F. T. MEYER, 
Defendants. 


To the Honorable Judge of the Circuit Court of the 
United States for the District of Oregon: 


The Pacific Machinery Company, a corporation 
created by, and organized under and by virtue of 
the laws of the State of Washington, and a citizen 
and resident thereof, having its office and principal 
place of business at Seattle, Washington, brings 
this its bill against the Oregon City Lumber and 
Manufacturing Company, a corporation created by 
and existing under and by virtue of the laws of the 
State of Oregon, and a citizen of Oregon, residing 
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at Oregon City, Oregon; John W. Moffitt, a resi- 
dent of Oregon City, Oregon, and a citizen of the 
State of Oregon; John J. Cooke, a resident of Ore- 
gon City, Oregon, and a citizen of the State of Ore- 
gon; and I. T. Meyer, a resident of Oregon City,- 
Oregon, and a citizen of the State of Oregon, and 
. thereupon your orator complains and says: 


T. 


That on or about April 29, 1909, the said com- 
plainant offered to sell to the Oregon City Lumber 
and Manufacturing Company, a certain bill of ma- 
chinery, a list of which, marked Tixhibit A, is 
attached to this bill and made a part thereof, for 
the sum of $4695.00, terms to be $1500 cash, bal- 
ance to be paid in equal installments of three, four, 
and five months, dating from shipment of ma- 
chinery, notes to be given for deferred payments 
bearing interest at 8%, transaction to be secured 
by conditional sale contracts. 


JU 


That said offer was accepted in terms as afore- 
said by the Oregon City Lumber and Manufacturing 
Company and that said machinery was delivered to 
the said Oregon City Lumber and Manufacturing 
Company by your complainant herein. 

ae 
That notwithstanding the promises and under- 


takings of the said Oregon City Lumber and Mantu- 
facturing Company, as above set forth, the said 
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Oregon City Lumber and Manufacturing Company 
have never complied with the conditions of their 
contract, in that they have not paid the sum of 
$1500, nor executed the conditional sale contracts 
as aforesaid, though demand that they so do was 
and has often been made upon the said company. 


Ty. 

That on account and by reason of the above facts 
your complainant has during all the times herein 
mentioned claimed an equitable lien upon the said 
property. 

7 

That on or about November 10, 1909, the said 

Oregon City Lumber and Manufacturing Company 


made an assignment for the benefit of the creditors 
to John J. Cooke and John W. Moffitt. 
VI. 

That said defendants John J. Cooke and John 
W. Moffitt, as assignees of the Oregon City Lumber 
and Manufacturing Company on the 20th of April, 
1911, assumed to sell all the property of the said 
company, including the property scheduled in Ex- 
hibit A, at an assignee sale in Oregon City, though 
well knowing the claim of the complainant to the 
property listed in Exhibit A hereto attached. 


VI. 


That said property was declared sold to the 
defendant I’. T. Meyer, who was informed and had 
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notice that the complainant claimed an equitable 
lien thereon. 
Vint. 

That the said IF. T. Mever refuses to deliver the 
said property to this complainant or to render an 
account thereof. 

LX. 

That the said property is reasonably worth 
greatly in excess of $2600.00. 

WHEREFORE, plaintiff prays that this honor- 
able court decree that the defendant F. T. Meyer 
holds the said property as trustee for this defend- 
ant, and that the defendants Oregon City Lumber 
and Manufacturing Company, and John J. Cooke 
and John W. Moffitt have no further interest there- 
in; and that this honorable court grant the com- 
plainant such other and further relief as may seem 
meet; and 

This complainant further prays that a sub- 
poena may issue to the defendants, Oregon City 
Lumber and Manufacturing Company, John J. 
Cooke, John W. Moffitt, and F. T. Meyer, requiring 
them to appear and answer the allegations of this 
bill, but not under oath, the oath being waived. 

IRA BRONSON, 


Counsel for Plamtiff. 

STATE OF WASHINGTON, | 
SS, 

County of ing. | 


km. 1. Garrett, being first duly) sworn, on oath 
deposes and says: that he is the treasurer of the 
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Pacific Machinery Company, plaintiff in the above 
entitled action; that he has read the foregoing bil 
of complaint, knows the contents thereof and be- 
lieves the same to be true. 

KT. GARETT. 


Subscribed and sworn to before me this 21st day 
of September. 1911. 
(Seal) IRA BRONSON, 
Notary Public in and for the State of 
Washington residing at Seattle. 


EXHEBIT A. 


1 11x14 Beck Type Engine Feed. 

1 No. 4A Mitts & Merrill Hog or Edging Grinder 
complete. 

15 H. P. Sterling Vertical Engine complete with 
all regular trimmings. 

1 Combination Jath mill and bolter with a capacity 
of 40 to 45 M. Bartlett & Company. Including 
SIX SAWS. | 

1 Combination lath binder and trimmer complete 
except saws. 

1 Prescott 14 Saw Undercut Trimmer complete with 
all necesary iron work and all necessary wood 
work and 476° of table chains. 

1 Heavy Pacific Coast Type Stab Slasher for 7 saws 
spaced 4 1” centers. Including heavy drive rig. 

1 Shaft 2 15/16x4 8" keyseated. 

1 5 Tooth Expansion Sprocket Wheel for “4x6 Long 
Length Convevor Chain fitted to above shaft. 


cy 
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1 


ee 
ww 


Spur Gear 63 teeth, 14” pitch, 4° face, bore 
2 15/16" keyseated and fitted. 
Shaft 2 7/16°x5' 3" keyseated. 
Spur Pinion 13 teeth, 114, pitch, bore 2 7/16 
keyseated and fitted. 
36x8x2 7/16" Bevel Tron Friction Wheel keyseated 
and fitted. 
Shaft 2 7/16x11 6° keyseated and fitted. 

12x9x2, 7/16" Bevel Paper Friction Wheel key- 
seated and fitted. 
2 GR 
20x20 double out end conveyor drum kevseated 
and fitted. 
200° of %x6 genuine eastern made hand, hand 
welded, tested and warranted, long length con- 
veyor chain, made of double refined iron. 
Shaft 1 15/16x4 6" kevseated. 
15 Tooth Sprocket Wheels for No. 78 Riveted 
Chain, keyseated and fitted. 

30° of 14°x31" Flat Tron with 14° screw holes. 
Sprockets 15 tooth No. 78 fitted—2 shaft 
Iii 
Shaft 115/16x7 keyseated and fitted. 
Spur Paper Friction Wheel 6°x7x15/16" key- 
seated and fitted. 
Shaft 2 7/16°x22' 6 keyseated. 
15 tooth No. 78 chain sprockets, bore 2 7/16" key- 
seated and fitted. 
Spur gear 60 tooth, 114" pitch, 3" face, bore 27/16" 
keyseated and fitted. 
Shaft 2 7/16x7 8" kevseated., 


— 


— be 


— et 
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Spur Pinion 15 tooth, 114° pitch, 314° face, bore 
2 7/16 keyseated and fitted. 

24x6xl 15/16" Spur Iron Friction Wheel key- 
seated and fitted. 

Shaft 1 15/16x7 8" keyseated. 

8x7x1 15/16 Spur Paper Friction keyseated and 
fitted. 

16x6x1 15/16" Phillips Steel Pressed Pulley key- 
seated and fitted. 

1 15/16" Eccentric Box. 

SO of 2 15/16" shaft in four lengths coupled to- 
gether with three pair of 2 15/16" safety flange 
couplings. 

Shafts 2 7/16°x20' coupled together with one pair 
of 2 7/16 safety flange couplings, and coupled to 
above length of 2 15/16" shaft with 1 15/16’x 
2’ 7/16 reducing safety flange coupling. 

36° sprocket wheel for No. 124 chain keyseated 
and fitted. 

Bevel pinions, 14 tooth, 114" pitch, 334," face, bore 
2 7/16" keyseated and fitted. 

Shafts 2 7/16°x5 keyseated. 

Bevel Gears, 55 teeth, 114° pitch, 334" face, bore 
2 7/16 keyseated and fitted. 

Shafts 1 15/16x16' keyseated. 


) 12 tooth sprocket wheels for No. 74, bore 1 15/16. 


Ixeyseated and fitted. 

12 tooth sprocket wheels for No. 74 chain, bore 
1 15/16" kevseated and fitted. 

12 tooth sprocket wheel for No. 78 chain, bore 
1 15/16" keyseated and fitted. 
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3 12 tooth sprocket wheels for No. 78 chains, bore 
1 7/16, keyseated. 

1 Shaft 2 7/16x7 6" keyseated. 

1 36°x8'x2 7/16" spur iron friction wheel keyseated 
and fitted. 

1 12 tooth sprocket wheel for No, 124 chain, bore 
2 7/16" kevseated and fitted. 

110 Tooth Sprocket Wheel for No. 78 Riveted 
Chain kevseated and fitted. 

1 Shaft 2 7/16" 5 kevseated. 

1 115/16" Eccentric Box. 

1 36x6x2 7/16 Spur Tron Friction Wheel keyseated 
and fitted. 

1 Shaft 2 7/16°x3° 6" kevseated. 

1 9 Tooth Sprocket Wheel for No. 104 Chain, bore 
AG . 

1 Bevel Gear 55 Teeth, 114° pitch, 334 face, bore 
2 7/16 keyseated and fitted. 

1 Shaft 1 15/16°x6" kevseated. 

1 Bevel Pinion I4 teeth, 114° pitch, 3 
115/16" kevseated and fitted. 

1 Shaft 1 15/16x3°. 

1 9 Tooth Sprocket Wheel for No. 104 chain, bore 
1 15/16", keyseated and fitted. , 

1 Shaft 2 7/16°x4 kevseated. 

19 tooth sprocket wheel for No. 104 chain, bore 
27/16" kevseated and fitted. 

1 Spur Gear 60 tooth, 14° pitch, 314 face, bore 
1 15/16" kevseated and fitted. 

{ Spur Pinion 15 tooth, 114" pitch, 2" face, bore 
115/15" pitch keyvseated and fitted. 


4” face, bore 


? 
) 
/ 


POT. Weyer as. Pacific Machinkery Co. 187 


1 Shaft 1 15/16"x5' keyseated. 
” 9 tooth sprockets for No. 104 chain, bore 1 15/16" 
keyseated and fitted. 
1 Shaft 2 7/16°x4 keyseated. 
1 9 tooth sprocket wheel for No. 104 chain, bore 
2 7/16, kevseated and fitted. 
1 Spur gear 60 tooth, 114° pitch, 3° face, bore 2 7/16" 
keyseated and fitted. 
1 Shaft 1 15/16'x4 keyseated. 
1 Spur Pinion 15 tooth, 114° pitch, 314° face, bore 
1 15/16, keyseated and fitted. 
1 9 teoth sprocket wheel for No. 104 chain, bore 
1 15/16" keyseated and fitted. 
1 Shaft 2 7/16xS8' keyseated. 
1 12x9x2 7/16" spur paper friction, keyseated and 
fitted. 
1 Pacific Coast Standard Wood Saw Machine, for 
cutting + slabs into 16° lengths. 
200° of No. 78 Chain. 
180 of No. 104 and C. Chain. 
320 of No. 104 and C, Chain. 
40° of No. 124 Chain. 
- 900° of No. 74 Chain. 
90 of No. 78 Chain (Sec. 24). 
90° of No. 104 and C. Chain (See. 37). 
300° of No. 74 Chain with “n” attachment every 
third link (Slasher). 
25 of No. 82 Riveted Chain. 
1 Shaft 2 7/16x28 keyseat. 
1 Spur Gear 24x3 keyseat and fit. 
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1 9 Tooth No. 104 Sprocket, bore 2 & 7/16 keyseat 
and fit. 

De Siatt 1 oy lie. 

1 Spur Pinion 12 Tooth, 114 pitch, 314 face, keyseat 
and fit. 

1 Sprocket 9 tooth No. 104, bore 1 15/16. 


Filed September 28, 1911. 
G. H. MARSH, Clerk. 


And afterwards, to-wit, on the 28th day of Septem- 
ber, 1911, there was duly filed in said Court, 
Praecipe for Subpoena, in words and figiwes as 
follows, to-wit: 


In the Circuit Court of the United States for the 
District of Oregon. 


No. 
THI PACIFIC MACHINERY COMPANY, a 
corporation, 
Plaintiff, 
x: 


THE OREGON CITY LUMBER AND MANUPFAC- 
TURING COMPANY, a corporation, JOHN W. 
MOFFITT, and JOHN J. COOKE, as assignees 
of The Oregon City Liaumber and Manufacturing 
Company, and I. T. MEYER. 

Defendants. 

To the Clerk of the Circuit Court of the United 
States, for the District of Oregon: 


You are hereby requested to issue a subpoena 
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in the above entitled action, and to direct service 

upon The Oregon City Lumber and Manufacturing 

Company at Oregon City, Oregon. . 
TRA BRONSON, 
Counsel for Plaintiff. 


Filed, September 28, 1911. 
G. H. MARSH, Clerk. 


And afterwards, to-wit, on the 30th day of October, 
1911, there was issued out of said Court a Sub- 
poena ad Respondendum in words and figures as 
follows, to-wit: 


RETURN ON SERVICE OF WRIT. 
UNITED STATES OF AMERICA, \ 
SS. 


District of Oregon. 


I hereby certify and return that I served the 
annexed Subpoena ad Respondendum on the therein- 
named I’. T. Meyer by handing to and leaving a 
true and correct copy thereof together with the 
copy of the Bul in Equity with him personally at 
Oregon City in said district on the 26th day of 
October, A. D. 1911. 

LESLIE M. SCOTT, 
U.S. Marshal. 
By J. B. Marvin, Deputy. 
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UNITED STATES OF AMERICA, ) 
District of Oregon. ie a 
TI hereby certify and return that I served the 
annexed Subpoena ad Respondendum on the therein- 
named The Oregon City Lumber & Manufacturing 
Company, a corp., by handing to and leaving a true 
and correct copy of the Subpoena ad Respondendum, 
together with the copy of the Complaint thereof, 
with George W. Bohn as President of said Com- 
pany Corporation personally at Portland in said 
district on the 13th day of October, A. D. 1911. 
LESLIE SCOTT, 
U. So Marshal. 
By Leonard Becker, Deputy. 


In the Ciremit Court of the @nated States for the 
District of Oregon. 


No. 3843. 
Ix EoQviry—Subrorna AD RESPONDENDUM. 
THE PACIFIC MACHINERY CGOMVPANY, a 
corporation, 
Somplainant, 
ise 
THE OREGON CITY LUMBER AND MANUFAC- 
TURING COMPANY, a corporation, JOHN W. 
MOFFITT, and JOHN J. COOKE, as assignees 
of The Oregon City Lianber and Manufacturing 
Company, and FF. T. MYER. 
Defendants. 


IF. T, Meyer vs. Pacific Machinery Co. 191 
Tue PresipeNt oF THE UNITED STATES OF AMERICA, 


To The Oregon City Lumber and Manufacturing 
Company, a corporation, John W. Moffitt, and 
John J. Cooke, as assignees of The Oregon Citv 
Lumber and Manufacturing Company, and F. T. 
Meyer, Greeting: 


You, and each of you, are hereby commanded 
that vou be and appear in said Circuit Court of the 
United States, at the Court room thereof, im the 
City of Portland, in said District, on the first Mon- 
day of November next, which will be the sixth day 
of November, A. D. 1911, to answer the exigency 
of a Bill of Complaint exhibited and filed against 
you in our said Court, wherein The Pacific Ma- 
chinery Company, a corporation, is complainant, 
and you are defendants, and further to do and re- 
ceive what our said Circuit Court shall consider in 
this behalf, and this you are in no wise to omit 
under the pains and penalties of what may befall 
thereon. 

And this is to command you, the Marshal of said 
district, or your deputy, to make due service of this 
our writ of subpoena and to have then and there 
the same. 

Hereof fail not. 

Witness the Honorable Edward D. White, Chief 
Justice of the United States, this 28th day of Sep- 
tember, in the year of our Lord, One Thousand Nine 
Hundred and Eleven, and of the Independence of 
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the United States, the One Hundred and Thirty- 
sixth. 
(Seal) G. H. MARSH, Clerk. 
By J. W. Marsh, Deputy Clerk. 


MEMORANDUM pursuant to Equity Rwe No. 12 
of the Supreme Court of the United States: 

The defendant is to enter his appearance in the 
above entitled suit in the office of the Clerk of said 
Court on or before the day at which the above writ 
is returnable; otherwise the complainant’s bill there- 
in may be taken pro confesso. 

Returned and filed October 30, 1911. 

G. H. MARSH, Clerk. 


And afterwards, to-wit, on the 6th day of November, 
1911, there was duly filed in said Court, praecipe 
for appearance of defendants in words and fig- 
ures as follows, to-wit: 


In the Circuit Court of the United States for the 
District of Oregon. 
No. 3843. 
THIS PACIFIC MACHINERY COMPANY, a 


corporation, 
Complainant, 
¥. 
THE OREGON CITY LUMBER AND MANUFAC. 
TURING COMPANY, a corporation, JOHN W. 
MOFFITT, and JOUN J. COOKIE, as assignees 
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of The Oregon City Lumber and Manufacturing 
Company, and F. T. MEYER, 
Defendants. 


To the Clerk of the above entitled Court: 

You will please enter my appearance as Solicitor 
in the above entitled cause for the defendants and 
each of them. 

C.D. & D. C. LATOURETTE, 
DOLPH, MALLORY, SIMON & GEARIN. 


Filed, November 6, 1911. 
G. H. MARSH, Clerk. 


And afterwards, to-wit, on Friday, the 7th day of 
. December, 1911, the same being the 57th Judicial 
Day of the regular October, 1911, term of said 
Court; Present: the Honorable Robert S. Bean, 
United States District Judge presiding, the fol- 
lowing proceedings were had in said cause, to- 
wit: . 
In the Cireuit Court of the United States for the 
District of Oregon. 


No. 3848. 
December 7, 1911. 


PACIFIC MACHINERY COMPANY, 
Wo 
OREGON CITY LUMBER & MANUFACTURING 
COMPANY, et al. 


Now, at this day, on motion of Mr. John M. 
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Gearin, of counsel for the defendants in the above 
entitled cause, it is ordered that said defendants be, 
and they are hereby allowed ten days from this date 
in which to plead to the bill of complaint herein. 


And afterwards, to-wit, on the 14th day of Decem- 
ber, 1911. there was duly filed in said Court, 
Demurrer in words and figures as follows, to- 


Wit: 


In the Cireuit Court of the United States for the 
District of Oregon, 


THE PACTFIC MACHINERY COMPANY, a 
corporation, 

Plaintiff, 
v. 

THE OREGON CITY LUMBER AND MANUFAC- 
TURING COMPANY, a corporation, JOHN W. 
MOFFITT and JOHN J. COOKE, as assignees 
of The Oregon City Lumber and Manufacturing 
Company, and F. T. MEYER, 

Defendants. 


Demurrer of the defendants Oregon City Lamn- 
ber and Manufacturing Company, John W. Moffitt, 
and John J. Cooke, assignees of the Oregon City 
Lumber and Manufacturing Company, and FF. T. 
Mever. 

These defendants by protestation not confessing 
all or any of the matters and things in the Plai- 
(iff's Bill of Complaint contained (o be true in such 
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manner and form as the same iy therein set forth 
and alleged, do demur to said Bill and for cause of 
demurrer show: 


I. 


That said Bill doth not contain any matter of 
equity whereon this Court can ground any decree 
or give to the plaintiff any relief against these de- 
fendants, or either of them. 

WHEREFORE, and for divers other good causes 
of demurrer appearing in the Bill, defendants doth 
demur thereto and humbly demand the judgment 
of this Court whether they shall be compelled to 
make any further or other answer to the said Bil 
and pray to be hence dismissed with their costs and 
charges in this behalf most wrongfully sustained. 

JOHN J. COOKE. 


STATE OF OREGON, 


ass 
County of Multnomah. | 


John J. Cooke makes solemn oath and says: that 
the foregoing demurrer is not interposed for delay. 
JOHN J. COOKE. 


Subscribed and sworn to before me this 12th day 
of December, A. D. 1911. | 
(Notarial seal) C.D. LATOURETTE, 
Notary Public for Oregon. 
I hereby certify that in my opinion the fore- 
going demurrer is well founded in point of law. 


JNO. M. GEARIN, 
Attorney for Defendants. 
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Copy of the within demurrer left at my office 
for plaintiff this 14th day of December, 1911. 
G. H. MARSH, Clerk. 


Above copy mailed to Ira Bronson, attorney for 
plaintiff, addressed to Colman Building, Seattle, 
Wash., this December 14, 1911. é 

G. H. MARSH, Clerk. 


Filed, December 14, 1911. 
G. H. MARSH, Clerk. 


In the District Court of the United States for the 
Distriet of Oregon. 


And afterwards, to-wit, on Monday, the 27th day 
of May, 1912, the same being the 73d Judicial 
Day of the regular March, 1912, term of said 
Court; Present: the Honorable Charles IE. Wol- 
verton, United States District Judge presiding, 
the following proceedings were had in said cause, 
to-wit : 


In the District Court of the United States for the 
District of Oregon. 


Orpen. 


THE PACIFIC MACHINERY COMPANY, a 
corporation, 
Plaintiff, 
ue 
THE OREGON CITY LUMBER AND MANUPAC- 
TURING COMPANY, a corporation, JOHN W. 
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MOFFITT and JOHN J. COOKE as assignees 
of The Oregon City Lumber and Manufacturing 
Company, and F. T. Meyer, 

Defendants. 


At this time this matter coming on to be heard 
upon the demurrer filed herein by defendants, plain- 
tiff appearing by Ira Bronson, its attorney, and 
defendants appearing by Dolph, Mallory, Simon & 
Gearin, their attorneys, whereupon the said de- 
murrer is argued and submitted, and the Court 
being fully advised in the premises, sustains said 
demurrer. 

And plaintiff, by its attorney, in open Court 
declining to plead further, — 

It is ordered, considered, adjudged, and decreed 
that plaintiff’s bill be dismissed and that defendants 
have and recover judgment against plaintiff for 
their costs and disbursements herein taxed at $21.00. 

CHAS. E. WOLVERTON, Judge. 


Filed, May 27, 1912. 
A. M. CANNON, Clerk. 
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And afterwards, to-wit, on the 28th day of May, 
1912, there was duly filed in said Court, Cost 
Bill in words and figures as follows, to-wit: 

In the District Court of the United States for the 

District of Oregon. 
INO: 

THE PACIFIC MACHINERY CO. 

VS. 

THE OREGON CITY LUMBER CO., et al. 

Statement of disbursements claimed by the 


At eae <a in the above entitled cause, viz.: 


CulOieeeiCOsn: f.ta55 css s+ eco Tea oe 00 
AGHLOMMOnmS LOC Si. ..0. ss + vagal there A 
Tonal hameedwat 606... 0.5000... ee eo nedO0 


A. M. CANNON, Clerk. 
vel th. Drake, Deputy. 


No. 3843. 


In the District Court of the United States for the 
District of Ovegon, 


THE PACIFIC MACHINERY CO. 
Vs. 
THE OREGON CITY LUMBER CO., et al. 
COST BILL. 
Piled Miny 28, 1912. 
A. M. GANNOSK, Glerk. 


DISTRICT OF OREGON, ss. 
I, Jno. M. Gearin, being duly sworn, on my oath 
say that I am one of the attorneys for the defend- 
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ants in the above entitled cause; that the disburse- 
ments set forth herein have been actually and nec- 
essarily incurred in the prosecution of this suit; 
and that said defendants are entitled to recover the 
same from the plaintiff as I verily believe. 

JNO. M. GEARIN. 


Subscribed and sworn to before me this Mav 28, 
Od 2. 
A.M. CANNON, 
U.S. Commr. 


UNITED STATES OF AMERICA, 
A, SS 
District of Oregon. 


T, A. M. Cannon, Clerk of the United States 
District Court for the District of Oregon, do hereby 
certify that the foregoing and attached papers con- 
stitute the Judgment Roll in Cause No. 3843, Pacific 
Machinery Co. vs. Oregon City Lumber Co., et al., 
and that the copies of Journal entries herein are 
true copies of the same and of the whole thereof. 

In testimony whereof I have hereunto set my 
hand this 14th day of June, A. D. 1912. 

A. M. CANNON, Clerk. 
3y I. H. Drake, Deputy Clerk. 


Judgment Roll filed Inne 14, 1912. 
A. M. CANNON, Clerk. 


And afterwards, to-wit, on the 14th day of Novem- 
ber, 1916, there was duly filed in said Court and 


200 =F. T. Meyer vs. Pacific Machinery Co. 


cause, a Petition for Writ of Error, in words 
and figures as follows, to-wit: 


PETITION FOR WRIT OF ERROR. 


Now comes IF. T. Meyer, defendant herein, and 
says that on or about the 16th day of October, this 
Court entered judgment herein in favor of the plain- 
tiff and against the defendant, ordering and ad- 
judging that the plaintiff have and recover of and 
from the defendant the possession of all of the 
property sued for in this action, to-wit: all the 
property described in Plaintiff's Complaint hereim 
except the last nine items on page 6 of the schedule 
attached thereto and all the items on pages 7 and 
8 of such schedule, save the last, or in the event 
that possession thereof be refused or not delivered, 
that the plaintiff have judgment against the defend- 
ant for the sum of Forty-two Hundred Forty-three 
and 50/100 Dollars ($4243.50), with interest there- 
on at the rate of six per cent per annum from the 
19th day of September, 1916, and that the plaintiff 
recover its costs herein, in which judgment and the 
proceedings had thereunto certain errors were com: 
minitted to the prejudice of this defendant, all of 
which will more in detail appear from the Assign- 
ment of Hrrors which is filed with this petition; 

WHEREFORE, this defendant prays that a Writ 
of Error may issue in this behalf to the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit for the correction of errors so complained of, 
and that a transcript of the record proceedings and 
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papers in this cause, duly authenticated, may be 

sent to the said Circuit Court of Appeals. And 

defendant, petitioner herein, prays that the judg- 

ment rendered in this cause as above described may 

be reversed, held for naught and that said cause 
be remanded for further proceedings. 

I. T. MEYER, Petitioner. 

DOLPH, MALLORY, SIMON & GEARIN 

and HALE §. LUSK, 
Attorneys for Defendant. 


Due service of the foregoing petition for Writ of 
Error is hereby admitted this 13th day of Novem- 
ber, 1916. 

BRONSON, ROBINSON & JONES, 
Attorneys for Plaintiff. 


Filed November 14, 1916. 
G. H. MARSH, Clerk. 


And afterwards, to-wit, on the 14th day of Novem- 
ber, 1916, there was duly filed in said Court and 
cause, an Assigninent of Errors, in words and fig- 
ures as follows, to-wit: 

ASSIGNMENT OF ERRORS. 

The defendant in this action in connection with 
his Petition for a Writ of Error, makes the follow- 
ing Assignment of Errors, which he avers occurred 
upon the trial of the cause, to-wit: 
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The District Court of the United States for the 
District of Oregon erred in refusing to find that the 
personal property to recover the possession of which 
this action was brought was sold to the Oregon 
City Lumber & Manufacturing Company for the pur- 
pose of having the same installed in and to become 
a part of a mill then in course of remodeling by 
said Oregon City Lumber & Manufacturing Com- 
pany, and in refusime to find that the plaintiff had 
full knowledge at the time of such sale of the pur- 
pose for which said machinery was purchased and 
would be used. 

tele 


The said Court erred in refusing to find that said 
personal property became a part of the said mill 
owned by said Oregon City Lumber & Manufac- 
turing Company and still remains attached to and 
a part of said mill. 

Tf. 


The said Court erred in deciding that said per- 
sonal property was a subject of replevin and in not 
finding that when said property became affixed to 
said mill building it becanie a part of the realty 
and no longer subject to replevin. 


J 
The said Court erred in deciding that the said 


sale of said personal property to the Oregon City 
Lumber & Manufacturing Company was a condi- 
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tional sale, and in refusing to find that the same 
was an absolute sale.and vested complete title to 
said personal property in the Oregon City Lumber 
& Manufacturing Company. 


MG 


The said Court erred in refusing to find that no 
meniorandum of the sale of said personal property, 
stating the terms of said sale or any description of 
said personal property or signed by the vendor or 
vendee, nor any memorandum whatever was ever 
filed in the County Clerk’s office or Recorder's office 
of the County of Clackamas, State of Oregon, at any 
time. 

VI. 


The said Court erred in refusing to find that, 
although the sale of said property might have been 
intended by the plaintiff to have constituted a con- 
ditional sale, retaining title to the property in 
plaintiff, yet by the provision of Section 7414, 
Lord’s Oregon Laws, plaintiff not having filed any 
memorandum of said sale as required by that sec- 
tion, the condition became void, and the title vested 
absolutely in the Oregon City Limber & Manufac- 
turing Company. 

Vat. 


The said Court erred in refusing to find that on 
the 21st day of April, 1911, after having given due 
notice as provided by statute, the assignee of the 
Oregon City Lumber & Manufacturing Company 
duly and regularly sold all of said personal prop- 
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erty to the defendant in this suit, and delivered 
possession thereof to said defendant; and in re- 
fusing to find that the plaintiff herein had actual 
notice thereof and was present at the time of said 
sale and made no objection thereto. 


VIOI. 


The said Court erred in refusing to find that the 
plaintiff, by permitting said sale and by being pres- 
ent at said sale and not objecting thereto, must be 
held to have waived any rights which it might have 
had and is now estopped to assert such or any rights 
in opposition to the title of the defendant to said 
property. 

BAS. 


The said Court erred in awarding and entering 
judgment in favor of the plaintiff and against the 
defendant for the possession of said property, or 
the value thereof, and in not awarding and enter- 
ing judgment in favor of the defendant for his costs 
and disbursements. 

ae 

The said Court erred m overruling defendant's 
objection to the questions asked the witness ldward 
T. Garrett as to the significance of the phrase “ma- 
chinery contract,” as used by the trade, and allow- 
ing said witness to answer: “Tt is a general term 
that is commonly used in the sale of machinery, 
whereby the vendor intends to retain title until the 
machinery is paid for,’ and said Court erred in 
overruling defendant’s objection to the question 
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asked said witness: “How does it compare with 
the phrase “conditional sale?”, and in allowing said 
witness to answer: “Synonymous.” (See Bill of 
Hxceptions, pages 2 and 3.) 
DOLPH, MALLORY, SIMON & GEARIN 
and HALL 8. LUSK, 
Attorneys for Defendant. 


Due service of the foregoing Assignment of 
Errors is hereby admitted this 15th day of Novem- 
ber, 1916. 

BRONSON, ROBINSON & JONES, 
Attorneys for Plaintiff. 


Filed November 14, 1916. 
G. H. MARSH, Clerk. 


And afterwards, to-wit, on Tuesday, the 14th day of 
November, 1916, the same being the 8th Judicial 
Day of the regular November, 1916, term of said 
Court; Present: the Honorable Charles E. Wol- 
verton, United States District Judge presiding, 
the following proceedings were had in said cause, 
to-wit: 


ORDER ALLOWING WRIT OF ERROR. 


On this 14th day of November, 1916, comes the 
defendant, by his attorneys, and files herein and pre- 
sents to the Court, his Petition, praying for the 
allowance of a Writ of Error intended to be urged 
by it and praying also that a transcript of the record 
and proceedings and papers upon which the judg- 
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ment herein was rendered, duly authenticated, may 
be sent to the United States Circuit Court of Ap- 
peals for the Ninth Circuit, and that such appeal 
and further proceedings may be had as may be 
proper in the premises. 

On consideration ele eof, the Court does allow 
the Writ of Error upon the defendant giving bond 
according to law, in the sum of $5000, which shall 
operate as a supersedeas bond. 

CTLAS. E. WOLVERTON, Judge. 


Filed November 14, 1916. 
G. U1. MARSH, Clerk. 


And afterwards, to-wit, on the 14th day of Novem- 
ber, 1916, there was duly filed in said Court and 
cause, a Bond on Writ of Error, in words and 
figures as follows, to-wit: 


30ND ON WRIT OF ERROR. 


KNOW ALL MEN BY THESE PRESENTS, 
That Ff. PT. Meyer, as principal, and C. D. Latour- 
ette, as surety, are held and firmly bound unto the 
said plaintiff above named, in the full and just sum 
of Five Thousand ($5,009.00) Dollars to be paid to 
the said plaintiff. its successors and assigns; to 
which payment well and truly to be made, we bind 
ourselves and our and each of our executors, ad- 
ministrators and assigns, jointly and severally by 


these presents. 
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Sealed with our seals and dated this 14th day of 
November, A. D. 19163; and, 

WHEREAS, lately at a District Court of the 
United States for the District of Oregon, in a suit 
pending in said Court between the said plaintiff 
and the defendant above named, a judgment was 
rendered against the said defendant, and the said 
defendant having obtained a Writ of Error and 
filed a copy thereof in the Clerk’s office of the said 
Court to reverse the judgment in the aforesaid suit, 
and a citation (lirected to the plaintiff above named 
citing and admonishing it to be and appear at a 
session of the United States Circuit Court of Ap- 
peals for the Ninth Circuit, to be holden at the City 
of San Francisco, in said Circuit, on the .... day of 


Now, the condition of the above obligation is 
such, that if the said defendant shall prosecute said 
Writ of Error to effect and answer all damages and 
costs if he fail to make the said plea good, then the 
above obligation to be void, else to remain in full 
force and virtue. 


Sealed and delivered in the presence of : 
B. B. McCarthy 
Tt. De Yo. 
Principal. 
3y DOLPH, MALLORY, SIMON & GEARIN, 

. His Attorneys. 
C.D. LATOURETTE (seal), 
Surety. 
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Examined and approved this 14th day of Novem- 
Peres. DONG: 
CHAS. Ek. WOLVERTON, 
Judge. 


I, C. D. Latourette, being first duly sworn, say 
that T am a resident of the State of Oregon and a 
freeholder, and am worth the sum of Ten Thousand 
Dollars, over and above my just debts and property 
exempt from execution. 

C. D. LATOURETTE. 


Subscribed and sworn to before me this 14th day 
of November, A. D. 1916. 
(Seal) B. B. MeCARTHY, 
Notary Public for Oregon. 
My Commission expires Oct. 29, 1919. 


Due service of the foregoing Bond on Writ of 
Error is hereby admitied this 13th day of Novem- 
ber, 1916. 

BRONSON, ROBINSON & JONES, 
Attorneys for Plaimtiff. 


Filed November {4, 1916. 
G. IL MARSIT, Clerk. 


And afterwards, to-wit, on the 16th day of Novem- 
ber, 1916, there was duly filed in said Court and 
cause, a Praecipe for Transcript, in words and 
figures as follows, to-wit: 
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PRAECIPE FOR TRANSCRIPT. 
To the Clerk of the United States Court: 


kindly prepare for us a Transcript of Record 
in the above cause, and include therein the following 
documents : 
Amended Complaint. 
Answel. 
Reply. 
Verdict. 
Judgment of October 16, 1916. 
Bill of Exceptions. 
All the Exhibits (except those which are copied 
in the Bul of Exceptions). 
Petition for Writ of Error. 
Assignment of rrors. 
Order allowing Writ of Error. 
Writ of Error. 
Bond. 
Citation on Writ of Error. 
DOLPH, MALLORY, SIMON & GEARIN 
and HALL S. LUSK, 
Attorneys for Plaintiff in Error. 


Filed November 16, 1916. 
G. H. MARSH, Clerk. 


STIPULATION WAIVING JURY TRIAL. 

It is hereby stipulated by and between the par- 
ties to the above entitled suit that a jury is waived 
and that this case be tried without the intervention 
of a jury by the court. 

BRONSON, ROBINSON & JONES, 
Attorneys for Plaintiff. 

DOLPH, MALLORY, SIMON & GEARIN, 
Attorneys for Defendant. 


Filed January 4, 1916. G. H. MARSH. Clerk 
. . h ) Xe 
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UNITED STATES OF AMERICA, ) 
District of Oregon. J 

I, G. H. Marsh, Clerk of the District Court of the 
United States for the District of Oregon, pursuant 


SS. 


to the foregoing Writ of Error and in obedience 
thereto, do hereby certify that the foregoing printed 
transcript of record, in the case in said Court in 
which The Pacific Machinery Company, a corpora- 
tion, 1s plaintiff and defendant in error and F. T. 
Meyer is defendant and plaintiff m error, has been 
prepared by me in accordance with the law and the 
rules of court, and in accordance with the direction 
of the praecipe for transcript filed by said plaintiff 
in error; and I further certify that the foregoing 
transcript is a full, true and correct transeript of 
the record and proceedings bad in said Court in 
said cause, which the said praecipe designated to be 
included therein, as the same appear of record and 
on file at my office and in my custody. 

And 1 further certify that the cost of the fore- 
COMME WOOT WE? ho 6.. 2... eee , for Mies 
said transcript, and that the same has been paid by 
said plaintiff in error. i 


In testimony whereof [ have 
hereunto set my hand and 
affixed the seal of said Court 
at Portland, in said District, 
(ae, day of January, 
047. 


Clerk. 


